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FPAKIAHCKIA CYXD M 3AKOHD.
IIpobaema uxs 63aumoommowenia.

L

Hame BpeMa—rtpyinoe Bpema. Cb oxHOM CTOPOHH, HeGHBa-
J0e pasBHTiE 3aKOHOJATeXsHOR ABATENbHOCTH, BHpaEaiomeecd B
OTPOMHOM EOJHYIECTBS 3aKOHOJZATEISHHXT AETOBS H Bb eme
GoxpmeMs EOIEYECTBS SAROHODDOEETOBE; CH APYTo¥ CTODOHH,
JHXOPaJOYHHE TeMIrs SEOHOMHYECEOH B coniarbHO# KH3HHA, TyTh
He eXejfHEBHO CTaBAmMi# HA odYepeip Bce HOBHE H HOBHE BO-
opocu. PaspBmenie 8THX® BODPOCOB HAXOAHTCA Bb 3aBHCHMOCTH
OTs TBX® HIM HHHXH CONIATHHHXD HpEIIOCHIOKD, IPHHNANOBE,
a MexAxy TEMP CAMHA STH IDEXNOCHIEM HAXOXATCA €me BB CO-
crogrim moxmo#t cmoprocrd. IOpmzmyeckad MHcCIb Gpocaercd H3b
CTOPOHH BB CTOPOHY, coBmBO HmerTs 3aMBHH pACHIATAHHRIMB
OCHOBAMB,—H YIHBHTEXbHO-IH, €CIH He BCETAa IDH ITOMB IO-
OazxaeTs HA TO, 9T0 HYEHO.

Kro xors HeMBOro cabauis 3a pasIMYEKMH TeYeHIAMH BB
00JaCTH COBDPEMEHHAI0 IPAEJIAHCEATO0 IPaBa, TOTH 3HAETH, UTO
114 MHOTHXD H3B BO3HHEAIOIIAXT TAMBH BONPOCOBH BB KauecTBE
TaEO¥ NpEJNOCHIRE, OTH KOTOpOit 3aBHCHTH WX® paspbmenie,
dBIAETCA BOUPOCH O BOSMOEHOMTB PACIIApEHiH cyAe#CEaro ycMo-.
Tpbria, wim—roBopa Goxbe oSmumME 06pa3oMs—06H OTHOmEHIiH
CyAa Eb 3aKOHY.

T'ocnoxcTBoBaBmEEe X0 CHXD HOPH NpejCTaBIeHie HA BTOTH

CYeTZ CBOJHIOCH BB OOMEXT 9epTaxb EB CIbayomeMy.
Bicrargs IIpasa. fdasaps 1906. 1



2 I. A. DORPOBCKIit

dymEnia cyasm sakmovaeTcd JMmb BB IpEMBHCHIM 3aEOHA
ED EOHEDETHHMD CHOpaMb; CyAbd AOJEEHDH OHTh IAMb HCTOI-
EOBaTeleMb U OCYIeCTBHTEIeMD BOJH 32K0OHA H HAYBMB HHHM®D;
TOJABEO BB 3aROHE OHB JOIEEHD 4YepHaTh TH HODMH, EOTODHA
omp Gyzers npnMbEaTh in concreto,—m BErRS BB APYroMs
mbcrb. Hakw o6oporHaa cropoEa 3Toro Bo3spBmid, mo ormO-
ImeHil0 Kb SaROHY IpexrbaBIAIOCH (BB mpEEOMOEB) TpeGoBamie—
BCe 10 BOSMOKEHOCTH IpeAycMOTPBTE H Bce IO BO3MORHOCTH
acabe peryamposats. HeompeabieEHOCTS 32K0HOAATEIHEX'D OpPeS-
nHACaHi# H HemoIHOTA HXB MHCJIHIHCH, E&ED HEBYTO BO3MOZHOE,
HO BO BCcaEOMB cayuial Hezoammoe, HemopMaisHoe, Ilpm pas-
pbmenin To# mim apyroit mpexcraBiaBmedca eMy IpaBoBON
Ipo0IeME 3aKOHD JOIEEHD OHID DPA3CYMTHBATH TOABEO HA ce6d
H HH Ha 4T0 ApYyroe.

Ho Bors BB HoBE#mee BpeMa BB cdepb iopmaauecroit
MHCIA CTa10 0603HAYATECA HHOe Tededie. Cb OfHOM CTOPOHH—
rOBOPATH HAMB—3aKOHD He MOEETH HpexycMorpbrTh Beero; mpei-
noxaraTs Bcepbabmie 3aKoHa—3HAUETH co3xaBaTH ce6b Qurnmio.
Cs apyro#t cropoEHH, Cyibd HMEOTAA HE OHIB TOABEO UPOCTHIM
HCTOJEOBATEIEMD BOJH 3aK0HA, EAKOM-TO MeXaHHYECKOH MAmu-
HO#t; Bojell uim HeBoaed,, HO OHB GHLIF H ecTh YY&CTHHED BB
npaBoBoMb TBOpYecTBE. OTPHIATH9T0O—3HAYUTH 3AKPHBATH I1238
Ha (aETs cosepuleEHO Ge3cmOpHEMA; caBiyers, BAIPOTHBS, OpH-
3HATH ero u cb HEMB cunTaThca. Iloxaradck Ha 3apaBuit CMECID
H TaEKTh CyAelf, KOTODHE ABIAIOTCA YICHAMH M HOCHTCAAMH IPa-
BOCO3HAHIA TOr0 :fe 00MECTBA, 3aKOHOJATENh BO MHOIHXD CIy-
YadxXD 6npaen UPEXOCTABHTH HMB CAMAMT PAsOHPAThCA Bb KOH-
EPeTHHXD OTROIEHIAX® ®H3HH. Hspbcrmaa meompexbierHocTh
33E0HA, HPEAOCTABAANMAA Goibmilt MPOCTOPE CBOGOZHOMY YCMO-
tpbmilo cyibH, ABIdercd, TAEHMB 06pasoMb, ¢b 9TO# TOYEH 3p-
Hii He TOJGRO He HIPOTHBHOM o6med mieb 3aKOHOJATEIHCTBA, &
HAIPOTHBS TOr0O—IMpieMOME, HHOTIA eXHACTBEHHO Ibaecoos-
PA3HEIMB. :

Taras TeHAeBNiA 3apOAHIACH COGCTBEHHO HE TaEDH HEAABHO,
H—MOEHO CEa3aTh, YTO ee CO03Jala CaMa KH3Hb, HOCKOIBEY
8TA EH3Hb OTPAEAETCA BF COBpeMeHHON NpaETHES rpamjan-
cKkuxb Cyioss. PaspupaBmifica Bb Tevemie XIX B. upessnmiino
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GHCTPHMB TEMIIOMT TDAEAAHCEI 000pOTH Ha EKAEIOMB IIATY
OCTABIAND HO3aAH ce6d HODMH 3aKOHA; BO3HHEAIM HOBHA, HE-
n3BBCTENA 3aKOHY OTHOMEHiA, OOHADYEHMBAIMCH HempexABHABH-
HHe RoH(amETH wWHTepecoBb. Co BcBMM aTEME Hemperycmorphm-
HHMH OTHONMEHIAMA ® EOHQINKTAMH €CTECTBEHHO, IO CAMOMY
CBOEMY IN0IOXeHil0, Mpe®Ae BCero CTAIEHBAICA CyXbd, H, EO-
HeYHO, HOZOXeHie ero0 OEAa3RBAJIOCH YPE3BHYAHHO 3ATPYAHATEND-
auMp. O6g3aBHu#t B CBOMXB pBmeHiAX® oNMpATLCA Ha 38KOHD,
0043aHHNN CBOH HpPATOBODH MOTHBHDOBLTh YEasamiAMu Ha Tk
418 Jpyrie maparpads ero, Cyapd CILIONIb H DPAXOMT YyBCTBO-
BaIb, 9T0 cupaBejiEBoe pbwenie Toro mam xpyroro xbia mam
BOBCE He MOXeTh OGHTh CBA3AHO Ch 38KOHOMD HJIH, €CIH H MO-
#eTh, TO JHMb NYTEMD CAMHXD HCEYCCTBEHHHXH HHTEPIpETA-
mioRENX® HATA®eEb. Halmogasa OHcTpoe pasBHTie OTHOmERiH,
Ha6al01ad NXP eme BB CTaxidm 0o6pasOBaHid, KOria Aaze KOH-
TYDH TIpAAYMEXE THIOBS emle He ycnBam o6pHCOBATHCA, CYABA
€CTECTBeHHO MOI'B NpiliTH KT 3aBNI0YeHi0, YTO HARAKOMY 3aK0-
HOJXATEIbCTBY CBb €ro o6muEMH (opMyJIaMB 332 STHMB OHCTPHMB
IpONecCcOMs He YIHATCA H UT0 efHACTBeHHHMD IbiecooGpas-
HEMB HpieMoMB OHT0 OM upejocraBieHie cyipbh Goabmeit cso-
6011 ycMorphaia.

W BoTH, BB TO BpEMA, EKOrga Teopid NpPOJOIEAIA YYHTH 0
3ak0Hb, EaRD O €IWHCTBEHHOMD HCTOYHHES, OTRyIa cCyApa Mo-
&eTb Yepnarh cBoH pBmeHid, MipH 0pAAAIECEO# HPAKTHEH MOJ-
9a1#B0, HO Bce Goabe m Goxbe omperbiemro HacTpamsaxca mpo-
THBH 9TOro ydeHid, a BuMbcrs c®» TBM® ® mportEB® Teopim Bo-
o6me. 11 B 3HAYATENSHOH CTENEHE HMEHHO JTOX UPHIHHOH
OOBACHANTCA MHOTOYHCIGHHHA H 0o0medsBBCTHHA HANAXEH Ha
popECIpyAenmilo momATi#“ (,Begriffsjurisprudenz“, ,juristisches
Begriffshimmel* ® t. 1.), o6memsshcrame coBBTH I0pHCTOBE-
NPAETHROBD JHIAME, HAYHHAIMHAMS IPAETHIECEOE cAymeHie Oe-
MExb, sa6urh Teopito. Memxy Teopie m mparTHEO# Jeraa riy-
6oxad IpOmacTs, IO 060MMB KDaAMB KOTOpO# croaxm iBE Bpam-
Iyomia H XPYr's Jpyra OOGBWHAIOMIA CTODOHH.

YrasaEHOE HacTpoeHie HpPARTHYECKHXH IOPHCTOBs BB Iep-
MaHIE KO BpeMeHH pa060oTh 0O COCTABIEHI HOBAr0 YIO&EHid

oEpbmio y&e HACTOABEO, YTO OTpasmioch mourn Bceqbio Ha
l*
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9THXB DPa60Taxdh ¥ Ha HXB OKOHYATEIHOMB HPOAYETE—oGme-
TeDMAHCEOMT TIpa®&iaHCEOMT EKoxerch. Bebum cospemenHmME
€ro EOMMEHTATODAMH €IHWHOIMACHO IIPHSHAETCA, 4TO BeCh OHB
BB CAMHXD D&3HOOGDA3HHXD MOJOEEHIAXT CBOHXT IIHPORO Pas-
ABHTaETh TPAHEOH cyreitcraro ycMorpbmid, sBbpan sromy mocab-
HeMy paspbmenie MHOTAXB 9pe3BHYA#A0 BAEHKHXD H YPE3BH-
9allH0 TPYAHHXD NPABOBHXB 3a8aT5.

Tars nanpaybps Iawenbyprs, xapakTepHsya ,AyX® yIo&e-
mia“ (Geist des biirg. Gesetzbuchs), rosopmrs, MemEzy mpoumMs,
crbpyomee: Kpaceoffi Huthbio uepess BCE mpejmmcamia yromemia
OpOXOAHTS NPHANHEOTG CIPABEJIBBOCTH, H OXHOBDEMEHHO 65 #a-
YeCmen, HeOGTOOUMALO KOPPEARMA IMOW NPUHYUNG ABAREMCA
HIKOMOPAR HEONPEOILAEHROCMY €0 HOpMs. BB HeMT He Bceria
MoxHO Hallre pbmenie oriBIPHHXD CiyIaeBd; Kakb omperbie-
Hie HAEa3amid BH YroI0BHOMDB npasb, Tak®s H rpaBIaHCRH-IpA-
BoBoe phmenie mpegocraBigerca Hepbaro cBoGoxHOMY ycMOTpE-
HiI0O CyAH. 3mo pacuupenie c60600b Ccyodelcxaro ycmomprmin
COCMABAAEME TAPAKMEPHYI uepmy Kodexca ).

Tarp ®e xapaETepH3yeTh 3TOTh KOZE§Ch H  IndeManmus.
Yaoxenie, ropopurs o8B, m3Gbraers Besgb mo mBpb BosMOE-
HOCTH CBOHMA onpeibieHiAMH OrpanHYHBATE CBOGOJHOE HAYYHOE
pasBuTie NPRABOBHXE IOBATIH; BO MHOTHXD CAyYaAX® OHO Hpe-
JOCTaBAfeTh CaMHMB CyibAMB PBmMETE BOIPOCH 0 TOMB, MOA-
JAeRETH AW npumbBHeHilo B HACKOJBKO Ta HIH HHAA HODMA 3a-
EoHA. Bce amo dasexo evixodums 3a npedmast mpocmaro mos-
KOBANIA u 0003HaNAEMs NPUBIENEHIE CYOBU K3 KONKDPEMHOMY
npasomeopenito (,an der konkreten Rechtssetzung“). B® cmcremy
3AKOHOZATEIPHHXD INpEAUHCAHI# BIBAraeTcA IOPOIO IOXBHEHEIM
darTops: TaMB, ITB HOBHA UDPABOBHA HIEH eme TO.IBKO GopATcA
33 CBOe cymecTBoBamie, ribh lopEaudeckas cHTyamia eme Hexo-
CTATOYHO BHACHHIACH, TAMB CaMoMy cyAbb mpepocraBigerca BH-
paGaTHBATH HODME, KOTOPHA OH cOOTBBTCTBOBAIN CONiaJbHOM
npapors rpamjaEceEaro 3sakoEa. Ecan 3aK0H® roOBOpHTH, 4TO
Bb cIydad BamHNXB DPHYMED MOXKETH OHTb DACTOPrHYTH A0-
ropops JHYHArO HaMMAa, 4YTO HEyCTOHKa MO:KeTh GHTH IMOHH-

Y Hachenburg. Das birg. Gesetzbuch, Vortrige. 1897. §. 11—12.
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®EHa 10 cnpaBeianBaro paswbpa, 9T0 BB H3BBCTHHXB CIyIa4XB
JoX®HO ONTh HDHCYEJEHO CIpaBelIHBOE BO3HArpamjeHie,—To,
0YeBHIHO, JaeTCd IOE& TOJBEO NYCTad DAMEA: HAMOIHHTH €e
COAepEaHieMs COCTABAACTD NPABOMEOPAUYI 3a0auy Cyosu ‘).

Hsammame npaBoABTh AausEbimia umrate: Bk oRB BB TOMT
#e pors. He ozmBaxoBo oTHOCATCA COBpeMEHBHe repMaHCEie
I0pECTH EB 3TOH uepTB cBoero Eozekca, HO 4To oHa xbifcrsm-
TeIHO €CTb, 9T0, IIOBTOPAEMT, OHH NPH3HAITH €JHHOTAACHO.

Ta ®e caMad OHWBHIBHO-IIONHTHYECEAA OPEINOCHIEA .Jeria
BB OCHOBY H HAWEW NPOEKMa 1pasciancxaro yaoxcewia. O0b
3TOMB OQPUOiaTbHO H TODEECTBEHHO SAABIAXM OGBACHEHIA KB
o6aapogoBannofl mpexie Ipyraxb vacred kEETE V 006% 0643a-
TeJbCTBAXB, ‘

[lepeuncasa ,Hauasa, NOLOHCENHNA 65 0CKOBANIU MpoexmMa*,
aBroOpH ero mocrb aByX® Jpyraxs OpeEAnAnosd (1, 3aK0HD
mpemge BCEro JOAEEeHD OWMTh COPABELIHBHME; 2, 3aK0HD X0I-
ZeHs CTPEeMHThCA Eb AOCTHZEEHi0 MarepiaJbBHOH, a He dopmats-
HO! UpaBIH) BHCT&BAAIOTH TpeTii: .

» SAKOHS 00A0HCENT NMPEIOCTRABUMY BO3MOJNCKO UWUPOKIN NPO-
CMOPs YCMOMPNKI0 CYyoa, TAEh EAKH TOIBKO IPH BTOMB YCAOBIH
MOTyTh ONTH B EAEAOMD AAHHOMB caydab ompexbiens ormo-
meHiA CTOPOHD HA CHpaBeINIHBHXH ocHOBamiAXE. Ilo rhitcTBymno-
meMy 3aEOHY CYAH BeChMa OrpaHHYeHH BB nIpaBl pyEoBOZ-
CTBOBATHCA CBOGOXHEIME ycMoTpBHieMs... YEasanHHA HeL0CTATORD
xbficTRylomaro 3aK0HA HCOPABIEAD BB HACTOANMEMT MpPOERTH,
OpejoCTABIAIOMEND BO MHOTHXD C1y4adXxDh BechMa INHPOEi# mpo-
crops cmpasexrmBoMy ycmorpbaiio cyaa. Taks, mampumBps, cyxs,
mo cooGpakenilo Bchx® oOcrodarearctss ibaa, onpeabisers
pasuBpt BosHarpamjeHia 3a YOHTEH II0 CBOeMy YyCMOTpSHiIO H
Jame MOKETh HA3HAYATH BOSHArDaxjeHie, Xotd OH YOHTROBD H
He Ouxo moHeceHo. OTh cBOGOZHAro ycmoTphHia cyaa 3aBUCHTH
TaREe YMeHLIIHT, HEYCTOHKY, KOrIa OHA IpeACTaBIAeTCA dUpes-
wbpHO#, mpekpaTHTh X0 CpPOEA I0roBOPH JHYHArO0 HaiMa, EOTIa
NPEHATHA HeCcoBepmenHONETHEMB 0643aTelbcTBa HemoyMBpHO TA-
TOCTHH JIA HEro, OcBOGOZATH NOAPAXYNEA OTH MCHOJHEHid 10-

) Lebrbuch des birg. Rechts. I (1903) 8. 56—58,
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roBopa HIH YBeIMYHTh YCTAHOBICHHYW JOr0BOPOMB IbHY mOJL-
pais, Eorza BcrbicTBie Upe3BRYARHKIXT 0GCTOATEIBCTBD JIA
Jasppbiimaro HcmoxseHid J0orosopa Tpefyercd HECPABHEHHO
Goisme TpPyAa, BpeMeHW H H3JEPEEED, IEMB Hpejuoaaraloch
IePBOHAYAISHO, OTMBHHTH IOTOBOPH UIOZKHSHEHHATO COXEPEAHIA
miu 3aMBHHTE cojepaamie onperbIeHHEMH €BErOJHHMHE JACHEX-
HEIMH BHJaYaMH, Eorja jaspEbiimee mpoxoiEemie Xoroeopa cTa-
HeTh HEBHHOCHMEME XIA TOM mim Apyrod CTOPOEH M T. I.“

Ecir mpumars Bo BHHMaHie, 9T0 BHamGorbe cymecrBemnme
cIyya#, TTB HAmIs DPOEETH HpPEAOCTABIAETH CYXY 9YpeSBHYAXHO
mMUPOEyI0 CBOGoAy ycMoTphmiA, BB pagy arExs npumbposs
BaEb-pash He npEBojarcd (Eamp. cr. 31 kmmrm V, Temeps cr.
64 moaoEeHilt o6mExH), TO MH JONEHH OyieMh NDH3HATh, YTO
sadBICHHOE BB ,00BACHEHIAXD | TpeThe Haual0“ abiicrBATENBHO
IPOBOAHTCA HAINEMT OPOEETOMB IO Beelt Immiu, m, cMBems xy-
MaTh, Jame moisbe, ubM® nepBua j1Ba.

Y&®e aTHXP JIByX® KoZH(HEANi# coBEpIIEHHO ZOCTATOYHO
Jid OEKOHYaTelbHAr0 y0bajemid BH TOMB, UTO ONHCAHHOE Tede-
Hie He TOIBEO eCTh, HO 49T0 Aame Goxbe TOro—oHO CTAXO TIO-
CIOACTBYIOIEMD, OnperBiAlOMEME Jame caMoOe 38KOHOXATEALCTBO.
Kags-To HesaMBTHO 114 Teopim, mpogormaBmed npeGHBATH BB
Bepxax® cBoero ,Begrifishimmel“, aT0 HOBOEe HampaBiemie mpo-
naTano cofoif B IpHAHYECRyl0 aTMocdepy, cabiaxzocs cBoero
poAa communis opinio H, HrHOPHDPYA CTapHA YdYeHiA XOKTPHHHI,
oprarbio BchbME ea mosmmiama.

Bs wmipb AyxoBEEXB® gBieHilf, oxEako, fakTAYecEas moGhia
ele HEJOCTATOYHA; JaEe TO, 4r0 NOObAJaers, 4yBCTBYeTh IO-
TpeOHOCTb BB CBOEMD ONPABAAHIH, BL TAEOMD HIH HHOMDB Te-
operuyeckoMs o6ocHoBamia. IlouyBcTBOBaZO 3Ty IOTPEOHOCTS H
HOBOE ydYeHie O POJH CYJbH M BHABHHYIO PAXH OMNHTOBH CBOErO .
TEOPeTHYECEAr0 ONpABJAHIA.

IL

Raks 0m ganero HH 3aXO0JHI0 CEENTHYECKOE OTHOIIEHIe Kb
3aKOHY H CTpeMIeHie ,IpHBIEYb CYAbI0 Kb KOHKDETHOMY Opa-
BOTBOpeHil0“, OHIO, OZHAEO, OYEBHAHO, 94TO HEBOSMOKHO JAATh
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cyass Eagyo-1H60 CBOGOXY OTH ACHHXD B omperbIenHHXD opei-
necani#t 3agoma. ['xb cMEcas aroro mociBiEAro He OCTABIAETD
HHEAEWXD coMHBEHIM, TaM®B CyZpb ocraercd TOIbEO IOAYMHATHCH,
x0oT4 6 3TOTH cMECIs pbmmreisso mpormBopbumas mpexacrasae-
HiAMB CygsE O cUpaBelIHBOCTH, IBrecoo6pasmoctH B T. m. Jo-
mycTaTh CyleGHHA EOHTPOAb HAXH 32KOHOMD BB TAKOMB CMHCIE,
Jame IO MPU3HAHII0 CAMHXD TEOPEeTHEOBH YEA3AHHATO HAIPABIE-
Hid, 3HaYAI0 OH JeralWSHDOBATH OPABOBYIO aHApXio !).

Beuay 5TOr0 TEOpETHYECKOE H3HCEAHIE EOHMEHTPHpPYeTCA HA
hXs CIyIadXB, EOTODHE 3aKOHOMD NpAMO He HpefycMOoTphEH
m rak BerbiacTBie 3TOr0 BO3SHHEAETH HEOGXOZAMOCTh BOCHOJIHEHI
HepocTame# mim HeACHOX BOIHM 3aEOHOJATENd, IDHYEMH TeMOit
Ji8 HAYYHATO H3HCEAHIA JABlfeTcA BONPOCH O HAHIYYMAXB
OpieMax’s STOr0 BOCHOJHEHId HIA—EAED OOGHEHOBEHHO, XOTA H
He COBCEMD TOYHO BHPAEAIOTCH,—60NPOCS 0 HAUDOATE YMAECO-
00pasHoli Memoon unmepnpemayiv.

Taks HMEHHO H 03arJaBIeEa KHHTA, BO30yAMBmAA GoXbmo#
mHTEpect B XBHCTBHTEIEHO OTEpHBalOmMad co60# pAXS OMHTOBH
TeOpeTHYeCKaro NIPeNH3ApoBaHid Bompoca o Goibe mEpPOKOWE
yeuorphuir cyaa. S rosopio o rmmrk Jm®omcraro mpodeccopa
Frangois Gény, Méthode de UVimterpretation et sources en droit
privé positif. 1899. W xo 9Toit EHATH MOEHO OH10 BCTpBTHTH
oraBapHNA 3&ABIEHIA 0 HEOOXOXHMOCTH OCBOGOJHTH CYABIO OTH
¢opMaspHO CBA3AHHOCTH MEIOYHRIMH IIPABAIAMH TONEOBARHIA
3aK0HA, HO BCh aTH OTIBABHNA 3adBIeHIA OCTABAIHCH HA IO-
BeDXHOCTH Bompoca; Jlemu, HAOPOTHBB, METaETCA OXBATHTH BO-
Opoch BH ero MmOJHOMB 00BeMl u UpOAHAAH3MPOBATH €ro X0
0cHOBaHiH. .

OcHoBEna ugem dBemu cBozarca BB crbpyomemy. Ecam
LPABOBAN RH3Hb COBDEMEHHOCTH OOHADYEHBAETH HEBO3MOBHOCTE
A1 3aROHOAaTeld NIOCHEBATE 32 HOMHHYTHO pPA3BHBAIOMUMHCA
OTHOUIEHIAMH H €CIH YYBCTBYeTCA HACTOATEASH&H WOTPeGHOCTH
npusreds 3Abch BB EavecTBB EuBaro peryiatopa Cyaso, mpe-
AOCTABHBE CBOOOZY ero ycmorpbmilo, To, KOHEYIHO, OPH STOMB
He MOmerTh OnTh pBum 00 ycMorphmim croGozmoMs BB cMECIE

) Gény. Méthode de Vinterpretation. p. 62.
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NOJNHAT0 H HE3aBHCHMAr0 cyjeidickaro cy0nerTmBu3Ma. Taroit
cyOheKTHBESME OHAB OH pABHOCHIEHD IPOH3BOAY H BIOIHD
nopotuBopbunas OH CaMOMy NOHATII0O OGBEETHBHATO IPABOBATO
nopajea. Heo6xoxumo, 9TOGH HOPMH JId CBOHXD Cy&jeHiit
CyAbd 3aHMCTBOBAIB He H35 ce0d CAMOro, a H3b EARHXb-In60
BEE ero Jemamuxs, BHOJIHB OGBEKTHBHHXD HCTOYHHEOBH; He-
00X0ZEMO YE&3aTh €My NpDaBHIBHHE MeTOXh OTEHICEMBAHIA STHXb
00BEKTHBHRXD HODMbB.

Br ueMt e MOEerTs 3aKA0YaThCA BTOTH METOAH M EAKOBH
aTH BHB cCygpH JeEamie WCTOYHHEH MNOJOZEHTEJbHATO NPaBA?
Ha nepsoms mbcrd, ronewmo, cromrs sakoEs. Ho uto Takoe
npeicTaBiAeTs W3 ce6A BB CaMOMTB cymecTBl cBoeMd 9TOTH
nocrbpuii? He mmbBa BosMommoctn onpexbimts coGoif Bcagil
KOHEpeTHHI cayyail, 3aKOHD JaeTh He YTO HHOe, EARG JAIND
OPOCTYI0 Unuyiamusy Eb TOMY, KaEb AOLEHO ONTH (,la loi n'est
guere plus, qu’une simple initiative & ce, qui doit &tre rééllement et
definitivemeut statué“ p. 183), He uTo MHOe, KaKb JHIDb o6ulee
yxasanie, pyxosodcmeo (,information“ p. 580) co CTOPOHH KOM-
meTeHTHOX BIACTH. J3HA4YeHie BTOr0 pYKOBOACTBE He JOXEHO
pACHIEDATBCA Takhs, Eaks 570 HMBers MBcro BB rocmoacrsyro-
mevs yuemHid. Ilocroasky 810 pykROBOACTBO Ompexbiders co6oxo
TOYHO TH RIE Apyrid ROHEpETHHSA YCIOBiA cBoero mpuMBHeRid,
IIOCTO.1BEY OHO 110 HEOOXOZMMOCTH JAOJIEHO OHTb HeIpepeEaeMo;
HO BB OTPOMHOMT GOImMHHCTBE ciyJaeBhr Takh He GHBAETSH:
3aK0HB TOBODATH BS> OGMHEXD BHPaEEHIAXE, 3aKOHD OCTaBIAETH
MACCy NYHETOBB, HM> HeNpeJBUIBHHHXD, EOTOPHE IPHXOAHTCA
BOCHOJHATh., Jid BTOro BOCIOJHEHIA TrOCHOACTBYIIlee Yyduedie
Tpe6yeTs - BHACHEHIA HCTHHHOH BOIH 3aKOHOJAaTeAd, HACKOJBEO
OH2 MO&eTh OHTH OTEPHTa O0OmMeH3BBECTHRIME TNpPABHIAMH 33K0-
HOJAATEIbHATO TOXAKOBaHiA. M BB 3TOMT MMEHHO JEeRHTH HCTOY-
HHEKD 3a01yEJleHid, HCTOYHAED TON TAEeCTH, EOTOPad HECOM-
AbEBEO uyBCcTByerca Be3gh BB HACTOAINEe BpeMd.

Ommulka sagmouaerca BB cxbayomens. CaMiit saKOHE, EAKD
ABTODHTETHOE pYEOBOACTBO, €CTh He YTO MHOe, RAED BHBOXb,
crbiaHEHE KOMIETEHTHHMT yYpeRjieHieMD (3AEOHOJATEIEMD) H3H
TOTO, YTO COCTABIAETH BEPXOBHEI! HCTOYHHES BCARAr0 3aE0HA
H TIpaBa BooOule,—H3B nPupods eewel, .nature des choses“
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(p. 580). Bors sta mpEpoaa Bemedt u FOIEHR GHTH BEpXOB-
HHND NOpPHENHNOMD NPARBHIGHOX HATEpOpETAlioRHOH METOXH,
O6mHUND HCTOYHHEOMD, OTEYJA CyAbd MOKETDH 4epmaTb OOBEETHB-
HHA HODMH JJId Y4CHEHid, BOCIOJBEHid H DPAa3BHTIA NOJOEH-
TeJbHAr0 3aKOHA.

Ronesno, ropopnts dienH, y®e ojHO ynoMuBaHie O HpH-
poas Bemeit BmsoBer> HAa Moe yuemie Bch TB yuperH, KoTOpHE
ABiawoTca OGHEHOBEHHO MEOPIAMs ecmecmeennao npasa. Pasy-
mBerca, atm Teopim BB TaRoMb> BHAB, EaE® OHB pasBEBaiHCH
Bp tevenie XVIII B., sampmaeMu OHTb He MOryTh; HO, CBb
Xpyroit CTOpPOHH, H HOIHOe OTpHNAHIE BCAEAT0 OCHOBaHIA 33
9THMHM TeOpiiMH MOoZEeTh ONTh 0GBACHEEO JHIIb EaKD EpaiHOCTH
HOSHTHBHECTHIECKO# peaknin. BrB mnorommreasmaro mopaxka,
CRIAANBAIOMAIOCA 3D DIEMEHTOBS MATEDIaJbHHXD H IOXBUE-
HEXB, H HAXh 9THMD IIOPAJEOMD €CTh APYTolf MOPAZOED— 6biCUAR
npupooa Gewelh, COCMOAWAR U338 PAUIONGALNOITS NPUKUUNOEE U
HEUSMIHKOITE Mopassudirs cywmocmes (,En dehors et au dessus
de la nature des choses positive, formée d’éléments materiels et
mouvants, ane sorte de la nature des choses supérieure, toute en
principes rationels et en entités morales immuables—p. 481). U
eca aTaabcomomuan cnpasedausocms ( , cette justiceabsolue“ —ibid. )
mpexfe Bcero o0A3aTelbHA XAA 3aROHOXATEAd, TO OHA 00643a-
TeIbHa H XAd CYAbH TaMb, T1B mpo6bam molomHTERBEHXT HC-
TOYHHEOBT BACTABIAITH €0 CAMOTO TBODHTH ITPABO.

Jlaa ompexbaemia aroit ,mpupoam Beme#t“ cyapB, EoReuHo,
HyEZHH MHOrA 3HaHIA H Bb EAXI0OMD EOHEDeTHOMT cayiab mo-
Tpebyerca orpoMHad ymcTBeHHAd pafora. IlozoGHO camomy 3a-
KOHOJATeNl0 Bh TaEOMB He caydab, oHb goiameHs 6yieTs Tma-
TEIHO OPOAKHAIMSHDOBATh CYIMHOCTh NPEJCTABIAIOMAXCA eMy
COUiaTbHEXD ABAeHIH, onpeABIETH ROLIMIHpYyOmie HATEPECH H
38E0HH HXD BO3MOKHOH rapMmomiu (p. 581—582). Pa6ora, oge-
BHAHO, TpYAHAd, HO Ha HoMOmMb cyibl BB 3TOMB OTHOmEHIH
aBATCs Tpaguuia m apTopHETerd (tradition et autorité), T. e. cydes-
HaA mpaxmuxa N topucnpydenyis (p. 207).

Kaura fRenn BH3Bala TpOMEi#f OTEIMRD BO (paHImy3croit
amreparyph. OiHUMD W3D NEPBHXD OTO3BABINXCA HA NPH3WBH
JRenn 6rap uspberanit Jionckit npodeccops Edouard Lambert.
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Bw cBoeit cratvh , Une réforme mécessaire des études de drott
civil“, nowbmenmodt B» Revue internationale de I’enseignement
1900 r. (p. 216—243) r BamHcaHHO# CHENialbHO IO HOBOXY
gaarg JHemn, 3arbM® BB GoabmoMT couMHeHiM ,Lla fonction
du droit civil comparé“, 1903 r. !); u HaROHeDS> BH HELABHO
moasusmeitca crateB , Le droit civil el la législation ouvricre”
(83 Revue générale du droit, de Ia législation et de la jurisprudence
1904 r. livr. II, III, V) JlauGepr passuBaers crbiyomis uxen.

Coraamadcs Bmoaeb ct Jlemnm BH ToMB, 4TO 06mMENpHHATAA
MeToja HHTEDIPeTAaN[id He CHOCOGHA pearmpoBaTh HA Gesmpe-
CTAHHO DAa3BHBAIOMieCA SANPOCH MHSHH, UTO OH& OCYEASETH
IpaBoBOil MOPAXOED HA& HENOABHRHOCTh, H HpPH3HABAH HE06X0-
aEMocTs HHO#, BHayuHo#f Meroam, JamGeps, ofEaR0, ropduo
EDHTHEYETH ,OPHPOAY Beme#“, E4RD TOTH NPHENHOD, KOTOPHIH
MO®ETh ONTh IOIOEEHBH BbH OCHOBY dToff mnocabimeif MeroxH.
EcrectBenHOe mpaBo, AaXe BbH TAKOMD BHIE, BB EAKOMB OHO
npeacrariderca JHeHH, He cmoco0HO EB (YHENiAMT HOI0EE-
TEe1bHATO HpaBa; 1a M TB CHOCOGH, IPH HOMOME EOTOPHX, IO
mebmilo leHn, cyapd MOEETh OTEPHT: OGBEETHBHYIO ,IPHDPOAY
pemedt“, 85 ybifcTBETEAPHOCTH BeChMa HecoBepmeHHH. M3t mbaoit
cepiu COMIATHHNXD HAYED, EB KOTOPHMB OTCELIAETH AIA 3TOH
nbim JReHH, TOZbEO OZHA TOJHTHYECEAA OSEOHOMIA JXOCTHTI
nspberON cTemeHE HaygHO# JocTOBBpHOCTE, HO W OHa MOZers
JaTh CyAbE DPOYBHA YRA3AHIA JHMP 114 BeGOIBIION YACTH IOPH-
amuecEnXs mpoGleMs. OcTalsEHA Xe JUCHHOAAHH, Bpoak co-
HialpHO# NCHXOIOTIH HIA TEOPETHYECKAro NMy0IHYHAr0 IpaBa,
HAXOAATCA eule BB CTAAlA 3apOEAEHIA H COBEPIEHHO HE BB
COCTOAHIA CIyEHTb JId 3an0XHeHIA mpo6BioBD moloEHTENLEATO
npaBa. IIpE TakEXB yCIOBiAXD Cyisd BB EOHNS KOHNOBS IpH
paspbmeniz DpaBOBHXD mP0GieME GyAETH HPELOCTABIEHD TOABEO
CBOHMD COOCTBeHHHMDb, NHYHHMD HpEjCTABIEHieMT o mpasB mim
o6mecTBeHHOMD OxarB 2).

T'opaspo Goxbe mpousyio moYBy 1aCTH BB STOMD OTHOINEHIH,

’) Hsaoxmenie sToft KHErE cM. BB pemensia mpod. 3arezs ,Bbcrungs Ipasa®
1904 r. OkTaGps.

3) La fonction du droit comparé. p. 35 B ca.
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mo uebmilo JlamGepa, cpasnumeasvnoe 1PaANCOANCKOE NPAGO—
droit civil comparé vim droit commun legislatif. Ilogn a1EMB
mMeEend JaMmGeps NOHEMAeTh He CpaBHATeIbHoe mpaBopbybmie
Bb COBpeMeHHOMD CMHCIB, T. e. He T0, EOTOpoe HHTepecyercd
apXaHieCEHMT UDABOMB HEBYALTYPHHXB HAPOJOBH ChH HCTOPHYE-
CEOI0 I[BABIO, a CPABHHTeJbHOE IPABO COBDEMEHHHXD RyABTYp-
HHXP CTD8HB, RHBYIUXD JNPHOIHSHTEIPHO BB OZHHAROBHXB
COLiaTbH0-9ROHOMHIECKHXD yCI0BiaXb. Msysemie poacTBeHHHXB
Bb BTOMD OTHOIEHIM HIPABOBHXB CHCTEMD BB NX'B 3aKOHOZATENb-
crBB ® BB HXP HPAETHEE pacEpoeTs mepeAs TBOPOAMA HAMIO-
HaJTbHAro mpaBa NBimif paxs cpeicTBs, OPH IOMOIE EOTODPHXD
BB ADYI'EXD CTPAHAXD YJAOBIETBOpHETCA OAHA H T4 Ee IHPABOBAA
mpoGaema. Hamayumee, T. e. HamGoibe npHTroAHOe HW3E 3TAXD
CPELCTBS, €CTeCTBEHHO OyAeTs BOCHPDHHHMATHCH, H TPAEAAHCEOE
npaso Oyjers, TaEMMB 00pa3oMbB, HHTEPHALIOHAIH3HPOBATHCH.
Tars BOSHHEHeTH o0Iiee rpamjaHCEOE IPaBO, KOTOpoe, HOA00HO
repMasckoMy gemeines Recht, Oyzers cay®nTh 06mMEME B 06BEETHB-
HHMTD HCTOUYHHEOMB A1 DPASBHTIA KAZEJAr0 HANIOHATHHATO OPAB&’
EaRB NYTeMb 3aK0HOJATEIbCTBA, TARD M IyTeMD HHTEPHPETAIiN !).

TperbEMB OueHD TAIAHTAWBHME TEODETAEOMT TOr0 XEe Ha-
npasiesia aprserca Ilapamckift mpodeccops Reimond Saleilles,
AaBmi#t cBoe mpegucaosie Kb H3IoEeHHOH EmUrE Jhemm m sa-
ThMT passuBaBmmift cBom B033pbEiA HEOAHOEPATHO BB APYrEXB
OpOH3BEXEHiAXS, 0C0GeHH0 BH EHErS 10 IDOBOXYy HOBAr0 repMaH-
CEaro yioxemia— ,De la declaration de volonté* (1901) m BB
crates |, Ecole historique et droit naturel* Bb ®ypmark Revue
trimestrielle 1902 r. 2).

llpusaasas, mogo6B0 JleHH, 3T0 SAEKOHE AMH CBOErO OCYyie-
CTBICHI HYAJ8eTCA BB HKHBOMBD IOCDeABHES, M YTO HOPTOMY
cyavh goxmER ONTh npefocTaBIeHa 6oabmad CBOGOZA IBHEEHIA
Bb cMuCAB mpumBHemia TBXT Hayarh, ROTOPHME HOPOEJIaeTCA
cauuit 3akoms, ), Careltrp pacxozdrcd, 0xHago, ¢b JReHH BB

*) Revue int. de P’enseignement. p. 240 m ca.; La fonction. p. 895, 899, 901.

%) Cp. rarze ero Introduction a I’étude du droit civil allemand. 1904; mazoxe-
mie sroft xuRrE—, Bicramks IIpasa** 1904 r. M 4, oco6. crp. 212.

3) ,il v’est méme pas exact dc dire, qu’il juge au nom de la loi et qué cette
autorité supérieure, au nom de la quelle il interprete laloi, ce soit 1aloi elle-méme.
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camMomp ompexbiemim atuxtT Hasaas. Ecam Jlemm Bp Easzecrsh
BEPXOBHATO DYEOBOZHTEAA HperiaraeTs cyisd , natare des choses®
HE1M 00HOBIEHHOE eCTEeCTBeHHOe mpaBo, ,droit naturel“, To, 1O
mubmio Cazeitis, oHF BAeTH CIHMEOMSE Aaiero. S y6Bmaens,
FOBODHTH OHB '), 4ro BB JBicTBHTEIPHOCTH Jid YCTAHOBIEHIA
3T0r0 eCTeCTBEHHAro IPABA Bh DACIOpAEEHIA CyApH He Oyzerd
HEYero BHAro, EpoMB uYHCTO CyOheRTABHON ONBHEHM CB TOYEH
3pbRia WHAMBUAYSIBHHXD HpeACTaBIeHi 0 CHDABEAIABOCTH H
MopaiH; & 8T0 GyAeT> y&e IpOHSBOXb. Kcim HaMb HYXHA HH-
TepOpeTallii IMHEDOEaA H IPOTPeCCHBHAH, TO, Ch Apyro#f cro-
POEH, MH CBb NOJNHHMT OCHOBaHieM> G6OEMCA HETEpPOpDETARid
npon3BoIbHOM, X0TA OH mpON3BOABHOX H GescosmarersHO. IIpe-
xocrasuth cyApb, rosopmrr oH® BB ApyroMs MBerk %), mpaso
upsyMBrATH per fas et ne fas ¢Bo# HAealD CIIPaBE AHBOCTH, MODAIH HIR
peaurin—aro 3HaYHI0 6N caBiaTe H3BP Hero areHTa comiarbHOM
anapxin. Bcaki#f, KTo momeirars OH JIOrHYeCEH H NPHHYAHTEAb-
HO NPOBOAATb BB HKHSHb COLiaIbHAr0 OpraEd3Ma Rako# JIHGO
‘a6CTpaKTHH# OpHHENUNG, ABHICA GH TOJIBEO OpyAieMD cCyleGHOH
TAPAHHIA HIH cyleGHON aHapxim: »5T0 ABB HUOCTACH OAHOrO H
TOro #&e mpomecca—Ipomecca Jormdeckaro mpambmenia gm co-
I[iaTbHON ARH3HH AGCTPAETHHXD IPHHIHIOBD.

CBoGoxHaa WHTEpHpETANiA W IIAPORIA II0.JHOMOYiA, EOTOPHA
MH Tpe6yeMs Aid CyAbH, npogoaxaers Carellip, XONMyCTHME
JHIOp OPE TOMDB YCIOBiH, ecan MH OyieM®> BB COCTOAHIM JaTh
J1A 9TOH MATEpHperanid EAaEid-1860 OGBEETHBHHA OCHOBAHIA.
T+ uMnepaTHBEHE 9.JeMEHTH, KOTOpDHE CyAbA JOAECHD NpH-
MBHATH H KOTOPHXB OHDL AOIKEED HCKATh, HelpeMBHBO J0AEAH
uMBTh OGBEETHBHYIO PEalbHOCTb, HE3ABHCHMYIO OTh CyOBERTHB-
HAr0 CO3HAaHiA TOro, ET0 HX® mpEubHAers °).

OTH 00BeRTHBHHE 2IEMeHTH MOryTH OHThH HaiiieBH, mo Mab-

Le juge applique la loi; il n’est pas 'organ de la loi. La loi n’est pas une autorité
vivante; elle ne prend vie que par Dinterpretation du juge. Voila pourquoi le juge
doit tirer ses inspirations d'une autorité qui soit au-dessus de la loi elle-méme,
puisquelle doit servir i la vivifier“.—Volonté p. 289.

1) Revue trimestrielle I. p. 102,

%) Volonté p. 286.

3) Revue L. cit. p. 102.
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milo Cazeffzg, myTeM®  9YHCTO HO3HTHBHHMSB, BB Tpexs® cabryro-
maxDs o6IacTEXB: BB saxoxodamesvwor anasoniu  (I'analogie
legislative), BB obwecmeennoms mnpasocossaniu (la conscience
juridique eollective) m BB cpaswumessnoms npasosnonniu (le droit
comparé) *).

3aR0HOAATEIEHAA AHAIOTIA, BF CYIIHOCTH, HCEOHE IO BH-
XOMT YACHEHiA HCTHHHOX uim IpexmoxaraeMoffi BOIH 3aKOHOAA-
Teld cTapalach HallTH BB 3aE0HB omopy Aia cyjgeGHO# 3BoJIO-
niu, onpexbiasemo#t nwBaamm, 14 ZAHHATO 3AKOHA YYRANMH—HH-
TepecaMH IPAKTHEH H coo0pameniaMu cupasexzmeocTsH. B aroit
POJH 3aROHOAATEAbHAA RHAIOTIA H BODPEAb MOXKETh COCIYEHTH
OpPaBOPASBATII0 XOPOMmYI0 CIyROY. ,

CpasrmTessHOe npaBoBbabmie Tak®e mMBers rpomasmoe
sgayenie. OaEB u T8 ®e mnpaBoBuA uier Goibe mim Membe
OAMHAEOBO BO3HHEAOTH y BCEX® HAPOJOBB, CTOAMHEXT HA pPAaB-
HOt CTymeHH DROHOMHYECEAT0 H CONIafbHATO DASBRTIA; HO Y
OIHEXD H3D STHXD HADOJOBD HAECH OTH HAXOZATCA eme Bb He-
PAa3BHTOME COCTOAHIH, MeXB TEMP EAED Y JADYIHX'B OHH IOXy-
yuan y®e Gorbe mim Menbe saromuemnwi#t BEpn. CooGpamadcs
ch 3rtot Oorbe saRoHYeHHO# (opMO# YYEHXTD 3AaKOHOZATEALCTBS,
CyAbd TOIBEO OyZeTH BOCDOJHATH HAEH CBOEr0 COOGCTBEHHAro
HApOXHAr0 33KO0HOJATelIbCTBA.

TpersuMs, B IpATOMB, KOHEYHO, CAMKME TIABHEING PYEOBO-
ABTEIEMD CYALA JOIEHO OHTb o0mecTBeHHOE IIPABOCO3HAHIE.
Bs comiazsEO# KH3EM COBEpmIAETCA NOCTOAHHAA 3BOMIOLIA.
Hsmbralorca comiaxsnma ycaosia, msuBranorca Bubers c¢» Thum
H npejcTaBleHiA—jJame Yy ThX®, kTo HamGoabe 3amETepecoBaHD
BB coxpamenim statusquo. Mzem gphiarors cBoe gbro, w HHYTO He
MOKETh OCTAHOBHTh HX'h IIECTBid, fake WHTEPECH, KOTOPHMS OBE
mporaBopbuars. Mano mo Malxy HaCTynaeTs BpeMd, EOTA3 IaZEe CO
CTOPOHH X031€BB H0JOEEHiA—IpeINpHHIMaTeIe# H TaTPOHOBD—
HAYHHRKTH HCXOJHTh YCTYNEH H NONNTEH NDHMHpDeHid, a IIOBe-
AeHie NIPOTRBONO.JOEHOE HAYHHAETH BHIKBATH HEYA0BOIBCTBIE.
Taks HapomiaeTcd H yCTAHABINBAETCA HOBOE NPABOCO3HAHIE, H
Bh 3TOTH HMEHHO MOMEHTH HaUMHAETCA POa1b cyipn. Jame Memay

1) ibid. p. 106 m ca.
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OPOTHBHUEAMH TIpPSJymaro nopAiEa o6pasyeTcd Macca TaKHXB,
EOTOpHe T'OTOBH OHIH-GH yCTYNHTH H KOTOPHE, eCIH YIODCTBYIOTS,
TO JIANIb NOTOMY, YTO YHODCTBYIOTH Xpyrie. YJIOBHTh STOTH MO-
¥eHTB, WOHATH, YTO ycXoBid H3MBHemia Haspbm, m BHCTymHTH
HHHNiaTOpOMT 3THXH Ha3pbBmEXD M3MBHeHI#,—BT® BTOMB W
JOIXHA SAEIIOYATHCA BeChMa 6.arofapHad COMIATLHAH POJb CYIBH.
SIBABmHCHL BH POJH TAEOTO COLiaJbHATO IPHMHEDHTeXA (comsiliateur -
social), cyzpa mpeBpaTETh To, YTO OHIO JIHNIF HAEAIOMB MEHB-
IIHHCTBA, B> OEOHYATENHENH OOHualt, m TAEEMB 00pasoM® my-
TeMb OCTOPORHHXS ONHTOBL 0e3s pPAIHEAIbHOX .J10MEA mpH-
Cu00COOUTD EH3HD Kb HOBHIMDB CONIANbHHMB YCIOBLAMB '), H
camoe npaBo, OIarofapd 9TOMY, CTaHETh BB DYEAX® CYyAbH
OpyZieMD comiatbEAre mporpecca *).

Bs I'epmariu Buapbi#maMt npeicTasBTeIeMB OINHCEHIBACMATO
HanpasieHid ABidercd GescmopEo Pydosvgs Illmammaeps, Bce
ero coumnemie ,Die Lehre von dem' richtigen Rechte“ (1902)
Bb 3HAYHTEIbHO# CTemeHH NOCBAMEHO HMeHHO TOIf mpoGaemk,
RoTopad 3auBMaerd JRennm, JamGepa n Careffia 3).

Jo wu3pBerEaro mymETa, HMEHHO JO TOTO CaMaro, EOTODHIl
pasabiders Bchbx® HasBaHANXB (PAaHNY3CEHXB YIeHHXH, I
fllraMmreps Hiers cb BEMH OfHEMB TEMTD &e myrems. KEcuw,
rOBODHTH OHB, BB HacTodmee BpeMs 3ambuaerca TeHZeHHiA
pacmHupHTs CBOGOXY cyxefickaro ycmorpbmia, ecin HopbAmia
3aROHOAATEJHCTBA TOXH DASIHYHKIMA BHIAMH BCe Yame H 9Jame
roBopaTs o0 ,freies richterliches Ermessen“, T0, ROBHEYHO, mOA®
9TEMB TWOCTBAHAMB He AOXKHO pasymbreca ycmoTpbmie wmcro
anyHoe B cyOrerrEBHOe. IIpaBo o6pamaerca mpe®le BCero Kb
CBOMMD TNOJIIAHEHMB; OHO KeIaeTh YCTAHOBHTh H3BEcTHOE mo-
BegeHie atuxb mocabymnxs, msBBerEHI cmoco6B comHTEIHCTBA.
Rakamt Re 0o6pasoMt 3T0 mOBejeHie OTIBILHHXB 1AND MOEETH
OHTb NOCTaBIEHO BB 3aBHCHMOCTE 0TH HEBEOTOpare 6ydywaio
phimenia TperbAro IHMma, OCHOBAHHATO HA €r0 CYO3EKMUBHO C6O-
6o0noms uEbEin? He 3maum10-1E 6L 9TO OCYmECTBATH apaGCEYyI0

1) Volonté p. 286.
3) ibid. p. 287, cp Revue p. 108,
3) Hazomenie atoro coumnemia cm. Bicrmags npasa 1904 xm. 2.
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HOCIOBHIY: ,XPHCTIAHHHD Y3HAETH MYCYAbMAHCEOE OpaBO, EOTAA
sepEerca E3p cyra“? He sHaumao au Ou 8T0 OODAMATHECA EB
NOAXAHHKEIMTG CBH TAKAMD ODHEA3aHIeMD: ,BejATe Ce0d TaRb, EAEH
HOTOMB HARAETH HYEHHMB 00 CBOeMy pasymBHilo cyipa“? !).

OueBmano, roBopa o CROGOAHOMB YCMOTPBHIH CyJbH, 8AEOHB
mmbBers B BEAY EBuTO Apyroe, Earo#-10 OGHEETHBHHHA METOAB
OTHCEHBAHIA HmOfleXAWEXs npEMBEenilo HopMs. Bn gveMms =®e
3aEINYAETCA 9TOTH Meroas? 3xBch mperpamaerca o6mas BchMb
HATOPEHHAA 10pOra, HACTYNAeTh MOMeHTH, korja ® Illrammreps
HAYAHAETH NPOEAARJNBAT HOBHH, CBOH coOCTBeHHHA myTs.

Oyresopmo# 3BB3go#t CIymHTP eMy IpH BTOMB ero wudes
cnpasedsuearo npasa. Bce mpaBo, AaEe NOAOXHTEIbHOE, €CTh
He Y10 MHOe, KaKb ,Zwangsversuch zum Richtigen“, EaE® mo-
OHTEA PeryiHpoBath o0memmTie coo0pasHO TPeGOBAHIAMT COYi-
asvHal0 udeowa. ITOTH COMIAIBHKY HIealh H JOLEEHD OHThH
BEPXOBHEIMD HAYRIOMB, oOpefBadiomuMs Eaks ABATEILHOCTH
3aE0HOAATEN1d, TARD H ABATEABHOCTH CyABH; OTCIOAR BH KOHEYHOMB
cyerh jo1EeHs BHBOJHTH 9TOTH HOCAbAHIA HODMH A4 CBOHX'D phmre-
Hilt. Bcarie naste RpuTepin, Bpoxd Moparn, npupoin Bemelt, ecrecT-
BeHHAT0 IIPABA, €CTECTBE HHATO IPABOBOTO YYBCTBA, O6IIECTBEHHATO
NpaBOCO3HAHIA ® T. M., caM# no ce6h mam HeorpeibieHHH m.in
OmHEG6OYHK, & 6C.IH COAEPEATH 3¢PHO HCTHHH, TO IHIIp IOCTOABKY,
IDOCKOJIbKY OHH BHDRAKRIOTH Ty :Ke CaMyl HJel0 CIOPABELIHBATO
TIPABA.

Br vemp Xe sakmiouaercd ComjalbHHE Hiealb, H KRB €ro
ounpexbaars? Yacro BucTaBIgOTCA B EauecTBB TakoBaro ceo6osa,
PABEHCTBO HIA HAHGOIBINAA CyMMa CYAacThd OTABIPHHXB IpaE-
zagbs. Ho aru omperbiemia ommGouEN; COMiaIbHRMD HAECAIOMD
MO®eTs OHTh TOIBEO TAEOE O0IECTBO, Bb EOTODOMD EAEIAA
otybibEad AAYHOCTS GYAETH PAasCMATpPUBAThCA, KaKh CaMOMbis,
Takoe 06mecTBO, KOTOPOe MOMeTh OKHTb XA&DAKTEPH30BAHO, EAKB
€01035  C80600KO 60AAUWUTS auunOCMet—  Gemeinschaft der frei-
wollenden Menschen.

Ho 310 BepxoBHOE M a6COMIOTHOE COMiaIGHOE HAYATO XA
CBOET0 NPHIOKEHIA EF EH3HH Hy®JaeTcd Bb wbioms paxb mo-

) Die Lehre von dem richt. Rechte S. 161.
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CpeICTBYIOMEXD JormyecEdxs omepanidf. Illtayyieps gmcrto 1e-
IYKTHBHHMB NYTeMD IHTaeTCA YCTAHOBHTh o0mie STamH 3ol
JOrHYECEO# Memodw: cnpasedsusaro mpasa, ouperbisers ero
npunyuns, ero ,npoobpass“ (Vorbild), m magomens HHCXOZHTH
X0 ,mpaxmuxu cnpasedausaro mpasa“,rxt HA JIHHEHONG paArB
npuMBpoBE CTApAETCS NOACHHTH IpHIOKEeHie cBoelt ,MeTOXH “.

Yacro, ropoprTs IlltaMmieps, TeEienmin HopBHmEXD 3a-
KOHOJaTeAbCTBH OTCHIATH CYABI0 KB HemocpeicTBeEHOMYy phume-
Hil0 H& OCHOBAHiE CHpPABEJIMBATO0 OP&BA& INPOTHBONOCTABIAITH
omacenid ¢b ToukH 3pbmHiZ nmpossoctH ® ompexrbierHOCTE Ipa-
Bocyxia. Homeuno, 6iarojapa TakoMy npieMy, Hepeib IOPHCIpPY-
JeBmie# H CyIbIMH BO3HMEARIOTH HOBHA H TPYAHHA 3a3a4H; HO
3a18YH 3TH BOBCe He ABIAITCA Hepaspbmmyuuwu. Tpyzsocts co-
CTOATH BB JOTHYECKOMD BHBEJEeHIH I35 OGMHXD HAYIAID KOH-
EpeTHHXs pbmemnil, HO 3Ta TPYAHOCT> He cocTaBifeTb 34Bch
yero-1a60 0CO0EHHATO, H BO BCAEOMD CXyuaB oma Moaersr ORTH
Bb BHCOEOH cTemeHH o0ilerieEa NpaBHIbHOME NOCTaHOBRKOH Hay-
ka o npasB '),

I

OcraHoBHMCA TOK& H& TOIBKO YTO H3I0BEHHHXH YIECHIAXD
U HA OCHOGAKIW uxs MOOHTAEMCA YACHETH ce0b cymmocTth Bom-
poca o cBoOoxHOMT cylaedfickoMB ycMoTphmin..

Eciz Bp o0muBOMB—H, 4 OH mO3BOIHIH ce6 crasats, Ha-
HBHOMT —IIPEACTaBIEeHIN IOPHCTOBB-IPSETHROBG, KEOTODHME 3TO
HOBOEe HANpaBIeHie Bh SHAUATEJbHON cTemeHH H 0643aHO CBONMB
OpouCXO®jAeHieMb, ,cBoOogHOEe YycMorphbmie“ cyapm pacyerca
HMeHHO, KakKb Cy(BeETHBHO-CBOGOHOE (, 10 YCIOBiAMD Caydad“,
,10 Tpe6OBaHiAMb cIpaBexIHBOCTE“ 10 cOBBCTE® %) B T. 1),
—T0 BB YYeHiAXD> TEOPeTHEOBD DTOr0 Hampasilenia ybio mpex-
craBidercd coBepmeEHo HHaye. Bch omm He HaxogarTs ZocTa-
TOYHO CHIBHHXD BHpaEeHi#, 4TOGH NPOTECTOBATH MPOTHBS BTOr0
npeacraienia. [IpegocraBats cyars npaMEEATE Kb KOBKPETHHMB

1) ibid. S. 305 u ca.
3)Cp. Boporsmkorckifi. Orvers cyasu. 3akoss B cyaefickas cosbers.
Xopomia sambuyanmia no sromy nosogy cM. I. Teccen . ,JIpaBo®. 1904 r. N 43

an
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xBiaMB cBoA JIMYHHE B3TAAIH HA TpPEGOBARIA CIpaBeLIHBOCTH
HIH HHTepecH o0mecTBeHHAro Giara, 3To0 3HAYHIO GH C031aBaTh
cyAe6HYyI0 aBapxilio; 8TO sﬂajn.m-du pealn3oBaTh DOIHYIO 310if
ApOHil MYCyIBMAHCEY HOCIOBHNY ® T. A.—KEciz MoZers
urtd pbupr o Goabe cBoGoxmo#f uHTEpmpeTanmim, o HmpHBIedYeHIR
CyIbM Kb ,EOHEDETHOMY ITPABOTBOpPEHi0“, TO JAImIb WOXH TEMD
HenpeMBHBHMT yCIOBieMB, eCIN MH BB COCTOAHIE GyAeMB AATH
eMy TaKiAi ®IM HHHSA, HO ofsexmuswna Havaza. M Bore Ha
OTHCKaHie 3THXD OOBEKTHBHHIXSH . HauYalb HampaBidiorca Bch
HXB CTapaHid.

Br ueMb Fe MOTYTH 3akiIi03aThCd 9TH Hagala? KHarp MH
paxbau, orBBTH mpexIaraTCA pAasHHE.

o mabmilo Jenn, TaguMb OGIMUMB H PYKOBOJAIEMD Ha-
gaI0Mb JOIEHA OHTH ,mpupoia Beme#“, T. e. AbEoTOpaT abco-
JIOTHAA CHCTEMA ,DPallioBATPHHXD NPHANHIOBS® I , HeH3MBHENXB
MODAJBHEIXD CYmHOCTER ",

v

Ho ara maea ,mpupoin Beme#l“ me pcrpbrtmia couyBcTsid
y coropapume#t JRemn mo Hampasiemiio: ee EPHTHEYOTH H OT-
sepraiors JamOeps m Caxeltas; kB Heit IOIHOCTHIO OTHOCHTCA
H BCA TA EDATHEA, EoTopylo MK Haxojuys y [rammrepa mo
mOBOAY ,Naturrecht® u pasENX® BEZOBH T. H. ,ungepriifter Rechts-
auaffassung“.

M B camomt pbrbh, naxe HezaBHCHMO OTH mOIHON Heompexh-
JeHHOCTH peKoMeHjyeMaro JHeHH mIOHATIA, ero Hied MOEETH HO-
BeCTH Kb CIBAyOmMEMS BeChMa TAZEINMD KOHQIBETAMD.

JTonycrayMs, 9ro cyapa, mnocarbs camodt goGpocosbcrmolt n
TmMATeIbH0# PAGOTH, AOCTAr> 6e3yEOPHSHEHHO IPABHABHArO MO-
3HAHIA ,NPHPOAN Bemed“ H CAMEIMD JOrHYECEEMD 06DasOMB
BuBerd u3b Hed BCh parpEbAmia mocmagw; oEB mMBeTs, TARAMD
0o0pa3oys, acHoe MEEBHie 0 ToMB, Kakh HyXHO paspbmars TOTH
AaIM Apyro# Tms cmopoBs. Kak® OHTH, €CIH BIPYI'b OEAKeTCA,
y10 310 ero MABHie CTOMTH BB caMomb ph3EoMt nporuBopbuinm
€O B3TIAJaMH ero coBpeMeHHHEOBH? IlycTs aTm BSLI4ZH COBep-
meHHO OmuG0YEH; HO OHH OOIIH, OHH T'OCHOACTBYIOTH BB 00me-
cTBB, OHH COCTABIAITH ,HAPOAHOE mpaBoco3Hamie“. Joamens an

Cyabd CRIOHHTBECA HEPEND 3THMB 061111]]['5, X0Td H IIPOTHBHEIMB
Bbcrears IIpasa. fesaps 1905. 2
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,TIpEpoxs Beme#t“ y6bxjemiems, Mau &e oHB BOpash mpoBoxuTh
csoe mo BcEMB OpABHIAMT JOTHEH BhBeieHHOe MEEHie?

Ilo oomemy ayxy cBoero yuemid, Jhemm p0i1meEs CEIO-
HATHCA BB HOABSy HmocrBiHeil arbTepHATHBH, M MH Buxbam, uTo
HMEHHO 9TO OOCTOATENBCTBO BHI3HBAETH HA €ro yueHie HamGorbe
ropavyilo kparEEy Care#fada: ,mpegocraBETs cyiss mpaBo mpa-
mBraTe per fas et netas cBo#f maears CHpPaBeLIABOCTH, MOPAJH
HIH peJHrii—98T0 3HAYHI0 O6H cibiaTe ©3B HEro arenTa CONialb-
HOIt amapxim“. .

EcIim ®e, HANPOTHBB, OTKA3aThCA OTH STOT0 HPABA CYXbH
Ha Ge3yCiI0BHOe IpOBejeHie NIPHEIHIOBS , IPHPOAH Bemel“, ecau
IOAYAHUTH €r0 ,TOCIHOACTBYIOmMUMB B 06mecrsb BoaspbuiaMB“, —
TO OYEBHAHO €0 ips0 IPUXOAHTCA OTEA3ATHCA U OTH CaMoil ,mpu-
poau. Bemed“, KaEs BEpXOBHArO HAYAIA HHTepUpeTaNin, a B3a-
MBHT ed mpusHATH BB KauecTsh TaroBaro Hauaia ,o6wecmeen-
Hoe mpagocosnanie“.

Jambeps, raks MH Burbim, BB KauyecTBh 06BeRTHBHATO PyRO-
BOJCTB& X1 HETEpHpeTanioBHON 1BATEILHOCTH CYIBH PEROMEH-
AYETs JAHHEA CPAGHUMEIBHAL0 UAU OBU,AL0 UPANCOANCKAI NPAGA.
Heab3a oTpunaTs, 94T0 JaHHNA 3TOTO POAA MOTYTH KOCTABHTH
pecbMa IBHEHH MaTepiad® 214 Cy&JeHid, HO AMEHHO MO4bKO
Mamepiass, EOTODHIt eme JoAXeHD OHTh OysnHens Cb Tolf man
mHON Toukn 3pBmHid. YcCTaHOBHBE, myTeM’d H3yueHid CPABHHTEIb-
HAro rpa’jiaHCEAr0 IpaBa, T CmOCOON, IPH MOMONH KOTOPHXB
Bb pastudENXD MBcraxm paspbmaerca Ta mim Ipyrad IopHim-
yeckad mpoGieMa, cyibd JOIEEHD Oyaers onpexbamrb, KOTOpEHi
&e H3b JTHXD CHOCOGOBH J0XEEHT OHTh IPH3HAHD HAHIYIIMIHMb.
Yro ®e O6yiers CIyEHRTs 114 CYABH EpHTepieMdb BB 9T0H# padorh
oubnrn?

JamGeps caMb He MOI'B He CO3HABATH BCedl 3aKOHHOCTH 3TOr'0
ponpoca. Kake HM MHOTO JaeTs CPaBHHTEIbHOE TIpamAAHCEOE
npaBo, roBopaTs 0HB, ThM® He MenbBe camo mo ce6b ouo mHe
Bh COCTOAHIM YEa3aTh SaKOHOZaTe;0 H cyAsb ero coniaipmo#t
o6azannoctd. 1 10oTs m Apyro#t He TOJIBEO MOI'YTEH, HO H IOJHHE
REamIH# pash 3a4aBaThCA BONPOCOMEB, He cabayern am, BMbcro
Bebxt useBeranxs pbmenilt, nalite karoe 1aGo HOBOe, Jyumee *)?

) La fonetion p. 896.
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I'osopa usave, cpaBHHTEIbHOE TpA®IAHCEOE NPABO MOEKETH
ONTb UMb CPEACTBOMS (, HHCTPYMEHTOMB“) ') BB PYEAX's YEro-To
apyroro, uro .JaMGeph HA3HBAETH 10PUOUYECKOU NOAUMUKON; W
S8aRK0HOJATETb M CYAbS H IODHCTH JOIEHH OHTb ZNOAUMUKAMY
npaea.

Ho, ecim Tak®, TO BOOPOCH, OY€BUIHO, IEPEHOCHTCA BB
" 061acTs 2TO# NOJIATHER: Eako# me BepXOBHHI EpHTepiit asTol
nocxbymeit? JlamOeps mocBAMAEeTs He MAI0 CTPAHHI[H BTOMY BO-
npocy, 0YeHb moApoGHO EpETHEYeTs ydemie mpod. JI. O. Ilerpa-
EHAOEAT0 O JIOOBH, KAKD O BEDXOBHOMD Hauaxl ,mEBAALHON mO-
JIATHRH“, OTBEpPraers ero, HO caMb B3aMBHT He j1aeTs Huuero.
Bceb ero 3agBienia B: 9TOMDB OTHOLICHIH CBOZATCA BCe KB TEMT me
o6meMT (pasaMb 0 ,CONIATBHNXD IOTPEGHOCTAXH“, , JCIOBIAXD
COBpeMeRHOI! ®H3EA“ H T. JI.,—CIOBOMB, Kb NOHATIAMB, J1d
BEACHEHiA KOTOPHXE Bh PYEaXb CYAbH He 6y1eTh HEHXD CPEICTBb,
Epou’ TBXB, BOTOpEIMH MOReTH GHTH PACEDHTA ,IPHPOAA Bemed “
# EoTOpHA camb &e JaMGeps Has3Balh BeCbMa HECOBEDUICHHHMH.

Ho xame jpomycrEBm, 4TO ,lopHindeckad moiutAra“ Jam-
Gepa mpH IOMOIM STHXD HIA KAaENXF HEGYIp HHHXE CPeICTBh
yCTaHOBATH H3BECTHOe IOJOEeHie, Eak® CONiatbHO HEOGXOXH-
MO€e, MK Bce TaKd He H36braems TOTO He BOmpoCca, Ha EOTO-
puit paBoguTs yyemie femm. Uro, ecim 3TO mHOTOEEHie ORa-
®ercd npormBopbyameEMt ,06mAnMB B0o33pEHIAMEB“, ,HapoiHOMY
IpaBOCO3HAHIW“?

Ezsa am Jambeps, C¢b ero CRIOHBOCTBIO KB SMIHpPHIMY,
crarb On BHa Toury 3pbmia JHemn n momeprBoBax® OH peaxs-
HEMH BO33DBHIAMH 06mecTBa TEOPETHIECRHMD YMOSARIIOUEHIAMD
,OpHindeckof mormrmEE“. A ecam Taks, To H 315Ch OueBHAHO,
YT0 BH EOBNB KOHIOBH BEpXOBHHMD HAYAJIOMT HHTEDIpETANiOH-
Bo#t nBATEIBHOCTH CyABE JONKHO ABHTHCA HE CPABHATEIBHOE
TPaEJAHCKOE IIDaBO, KAEs TAKOBOe, H jaEe He ,IOpHIAYECKad
HOJATHER“, a BCe TO Ee— ,001eCTBeHHOE HPaBOCO3HAHIE .

Taxs pbilcrBaressro m phmaers Caseiisp, moyeMy Bce ero
yuenie mpomsBoZHTH Bneyarrbmie HamGoabe ckpoMEHAro, Ho wu
BanGoxke moroxmmressnaro m3p Bchxs. Ilocrapaemcsa, o1mako,
praagbreca BHAMaTeibHEBe M BB 3TO yuemie,

1) Ibid. p. 902.
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Crapoe poMaHTHYIECKOe IpeiCTaBleHie 06h ,00meCTBeHHOMD
IpaBOCO3HAHIA, EAEH 0 HBKOTODOMD OPraHHYECEOMD PACEPHTIH
,HADOXHAr0 JyX&“, CaMONPOMSBOJBHO BOIIOmAMEMT BB Ce6b
IPeLyCTAHOBICHHYI0 ,TapMOHII0 HHTEPECOBR“,—3TO IIpeACTaB-
JeHie Temeph y®e HHEOTO He 0o0MaBHBaers. Q6mecCTBO B Eaf-
AZH# JagHEHH MOMEHTH CEIAAHBAETCA H3D H3BBCTHHXB COLiats-
HHXD X44CC065 Ch IPOTHBONOJIOKHHMHE KJACCOBHMA HHTEDECAMH
n c¢p 6orbe mam menbe nETeHcHBHOX GopnOod 3a HmX®. U BoTh
IIrayMieps, aHAIH3HPYA HAEW ,00MECTBeHHATr0 IIPABOCO3HAHIA“,
npejaaraers OEIn# pAxs BOIPOCOBB: TAB &e ImpH TAEHXE yC.I0-
BiAXs MCEATH 00wecmeennoe npapoco3namie? Urto 3HATATD ,20-
cnodemeyrouee B o6mectss BosspbHie“? 3HAYHTE aH 3TO, UTO
aoa®B0 Owrbp pbmalomums Bossphmie Gosvwuncmea? U Ekakoro
AMEHHO? H T. X. 1).

Bume Onxo ommcano, Eakbs pucyers ce6b Caxettzr mera-
TEABHYI0O POIb CYABH BB EadecTBB IIpOBOZHAEA ,,001IeCTBEHHATO
upaBocosHania‘‘. M omB, KOHEYHO, CMOTDHTh HA& COBpEMEHHOE
o6mecTs0, KaEbs Ha EIacCOBOe OOMmECTBO, & HA TIDPAEJIAHCEYIO
#®H3Hb, KaRKD Ha 60pb0y IPOTHBOIOIOEHHXD HHTepecosh. Ho,
rOBODATH OHB, Hagh 3Toif Gopp6oi#t HMHTEPECOB: COBepUIAETCA
mielinad ssoawonia obmecrBa. HMaenm rbaaiors ceoe xbio, # pmyTO
He MOZEeTh OCTAHOBHTH HXH IIECTBid, Jame HHTEPECH, EOTOPHIMB
omb mpormBopbuars. Jame BH pAZaxD JHIG, CBA3AHHKXD DTHMH
MHTEPECAMH, MAIO IO MAJy NOABIAIOTCA TAEid, EOTOPHA FOTOBH
6uxa OH YCTYOHTh H KOTODHA €CIH YIOPCTBYIOTH, TO JHINb IIO-
TOMy, UTO ymopctBylors Apyrid. Cyipa XoIEeHd YIOBHTb HAJ-
Jexamif MoMeHTh H cBoEMb pBmemiems zate mocabpmift ToI-
90ED OTEHMBIIEMY IODAAEY, 4TOGH IOBEPTEYTh €T0 Bb IPAXB.

He mozremnrs HEEaROMY coMHEBHiIO, 4TO Poab, EOTOPYIO mpeX-
zaraers cyxpb Caxefins, mnbers Bp ce6F MHOro cmMDaTHYHAro
# moarymalomaro. Ho 3aruouaers - 1u BCe TO, 9TO TOBOPHUTSH
Caze#tis o ,mecTBim Hjge#f“, 10CTaTOYHO OGHERTHBHHXD J4H-
HHXD 14 CyAsH,—ThXD AaHEEXB, Ge3b Toumaro onpexbienia
EOTODHXB, U0 coOcTBeHHOMY npm3manilo Cazeitis, camu# Bo-
OpOCH O pacmHpeRin cyieitcEaro ycmorpbmia HeMECIHME? , Y.10-

) Die Lehre von dem richt. Rechte. S, 154.
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BHTh MOMEHTH“!—HO E&ED ompelBimTs BAaCTymIeHie B9TOro Mo-
MEHTa, EQKB yJecTh OpomeHie comiatsHNXD HAell BB o6mectsh
H €CTb-IH y CYABH JOCTATOYHO HPHTOAHHIXB CPEACTBE I 9TOro?
Bonpocn, nocrasrernie I[lltaMmiepoms, ocraiorcd BOmpocamw.

Ho xarbe. Xora Caxeitzb 1 He mOBTOpHeTH CTADAro yUYeHid
0 rapMOHHYECEOMB B 6e300.r53eHHOMs PA3BATIA HADOAHATO IPABO-
cosnamid, TBM® He MeBmbe H BB ero mpeicTaBieminm COZEpPEATCA
3HAYMTedsHAA 7038 HAeaausanmis. Komeumo, maeu gbaarors csoe
abro m ga®e BB pAjaxh JHNG, 3aHHTEPECOBAHHHXT BB COXPa-
HeHid CTaparo mopAjra, nochBamoTh HARIORHOCTH KB JCTYNKAMB.
Ho Bp ra®au#t paEEufl MOMEHTH PAXOMB CB JMIOAMH, EOTODHA
FOTOBH YCTYHOHTb, €CTh BCE-TAKH N JAN&, EOTOPHA YHOPCTBYIOTH
M KOTOpHA A0 EOHIA OYAYTH OTCTAHBATH CBOH HHTepecH. IlycTts
uxs OyZers HEMHOro, HO OHH BCe-TakH ecTe. To, uro Caxeitip
peroMesayeTs CyAbb, sakIYaercA NpocTO BB TOMB, 9ITOGH,
,JIOBHEH MOMEHTH“, HTHODHDOBATH BTO MEHBLIIHHCTBO, T. €. BO
BMA GOALIIMHCTBA COBEDIIATh HACHAle HaJbh MeHbmHHCTBOMB., He
6yzers-Iu 3TO TAEad Ke CyAe6HAA AaHADXiA M CyAeOHAA THpaH-
gia? To o6crodrexrpCTBO, YTO OHA COBEpHmIAETCA HAAh MEHBIIAH-
CTBOMT M BO HMA GOJLITHHCTBA, MOJATAEMB, CAMATO BHYTPEHHATO
XapagTepa moxo6HAro cyaeGmaro mpurosopa He msmbmmrs. U BB
HacTodmee BpeMA NPaBO SHAETH CIyd4ad, KOTAR HHTEDECH 9YACT-
HHXF 1HIs IPEHEYAHTENPHO NPHHOCATCA BH HKEPTBY HHTEPECAMD
06maro 61ara: 3T0 CAyYaH IKCRPORPIGYiw; HO BCAEIfl 3HAETS,
EAKAMHE TapaHTiAMM Ea®JH# caygalt aToro poaa oGCTaBIdeTCA.
He Gygers-im mparoBops cyjisd, yiosusmaro mo Careffaio Mo-
MeATH, 9Ecmpompiani#t G6ess Tarux® rapanrid? He mogrezmrs
coMabmito, 90 MHOTie H3b TEXB, EOTOpDHE 6e3pOIOTHO CEJOHH-
aach 66 mepeXh BerBHieM® 3aEOHA, CB IOPOTECTOMH BCTPBTATEH
sEcopompimpylomee Exs pbmenie oraBismaro iuna, xora 0w u
cyass !). A TouHO-IH 1MOZO0HOe ABIeHie IPABOBOX ICHXOJOTiH
He 3acIyEMBaeTh HHEKAROro BEmMamia? He sarmouaercs - 1m
310pOBAre CONIaIbHO-PTHYECEATO 3epHA HCTHHH BH H3BBCTHOMB
opususb Iepmera % ,Gopr6d sa mpaso“?

Bescnopso, EpacEBa pOJb ,CONiaIbHATO IDHMHDHTEIA“, HO

*) Cp. x5 sTOMY cupasexaBBa 3ambuania Jam G e pa. Lafonction, p. 137—188.
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BBAp mpEMEpenie ecTh coriameHie CaMEXH 3aHHTEDECOBAHHHXD
AAOB; TO Xe, YTO Bosaaraers Cazredlzp Ha CyAbIO, BWBOJHTSD,
OYeBHHO, 9T0r0 mocrbjmaro jxazexo 3a mpelBan HOCOGHEER H
[IOCPEJHAKA BB COlIAMEHiH CTOPOHB.

Haromens, eme 0JHO I, OGHTh MOZEETE, CaMoe CyUleCTBEH-
HOe 3aMbuamie.

OrBepruyss ,mpupopy Bemeft“ JHemn BB kavecTsb ob6medt
IMpERTHBH 114 npaBoTBopamelt xBareasHoctm cyapn, Caureffas
ZOLKeHs UDHSHATh Bh KavecTsh Tarosofi Jmmb mpocroe o6me-
CTBEeHHOC NpPABOCO3HAHIe, Kakb OHO ecTh. Ecam, mo maed fHenu,
CyAbA JOIEEHB OHTb BOXIEMP OOmMECTBA HA HYTH HepecTpoeHid
ero yeiaga Bb 1yx$ ,nemsMBRENXD MOpDaIBHHXB CymHOCTEH,
10 mo ydemijo Careilza cyapa ects Toapko BEpEH# B Oescao-
BeCHHH cayra o0mecTBEeHHHXD HACTPOERif MOMEHTa, HAH-IyylIe
ckasaTb—cayra THX® HETEpEeCOBB, KOTOPHE BB AAHHHHE MOMEHTH
goOok:saalors. Bearaa EprTHYeckad onbrka Goplomuxcd HETEpe-
€OBH H CKIJHBAIOMAXCA HieHHHXD TeueHId A4 CyAbR HCRIIO-
yaercd. OBB JOI&eHD JAmb HAGAOXATH 3a GOpbGOd H BB TOTH
MOMEHTH, KOrja noGb&jaeMuit mpOTHBHURL TOTOBB y&Ee YIACTD,
Jatb cBo#t mocabxmifi TOAYOE® H ITHME CBAJIHTH €r0 OKOHYA-
TeasE0 Ha 3eman. Hro moGbimress, Kro mnoGbmpenAnd—paa
Hero 6e3pasimuHO; BefeTs-1E moGbEjalomee TeueHie Kb IIPO-
rpeccy o0mecTBa HIH Kb €ro perpeccy — 9TO BRXOAHTH 3a Ipe-
XbIn ero roMmeresmiu.

Ecrs-18, nps taroft RoEmenmiu, TeopeTEYECEOe OCHOBaBie
TOBODATh O BEIHKOMD CONialbHOMD NpH3BaHIA CyAbR? KcTh-am
TeOpeTHYECKOE OCHOBaHie yTBEPHAATh, UTO Cylbd OyAETH BCETAR
opraHoM® 0Jara M nporpecca?

Jaa sroro HyxHa OHIa-GH 67mpa BB TO, 4TO odmec'rneauma
Bo33phHiA 6ceida m Heyxaonno BBONONIOHADYIOTH BB AyxE co-
NialbHAro YyaydlleHid, 4YTO BCeria A HEYEIOHHO moGBEIA0TH
TOIBRO T uHTepecH, EKOTOPHe NPHOIHEANTH OOWECTBO Kb
ayqmenmy 6yiymemy; rosopa o6mbe,—mHymma moimas Bbpa BB
TO, YTO BCEe, YTO COBEPmAETCA, COBEPMAETCA Eb JyulIeMy,

Baamens, ET0 Tak®s Bbpyers; eMy cmoro#HO MOEHO mpE-
mate H yyemie Cazeitia., Ho passbh Bes mBoroskroBas mcropis
seropbyecTsa He JaeTh HAMB MHOTOYHCJCHHHNXS mpAMEDOBBH
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nporaBaaro? Paspb oma me paers Ham® upuMBpoBr mOBAIL-
HGXD 3a61yEjenilf, pacnpocTpaEAsBmEXCA BB H3BBCTHHA 3moxm,
npEMBEpOBS EPYNHHXE OMHEGOED, EOTOPHA CBOEME mocaBicTBiaMu
HepbAE0 H&J0Ar0 3agepEHBaIM JBHEeHie Buepexrs? Hy®HO-1H
HAOOMHHATH O BDPEMEHAaX'h PEIHTio3H0Y HeTePNHMOCTH, SECIeC-
caxs HaNioOHAIbHOM BDAEIN H TOMY HOXOOHHXD ABIEHIAXD?

Hexb3s modsTOMy OTER3aTh BB cHpaBejauBocTm Thub 3aMB-
ugHiAMB, KOTOpDHE abiaers Bb oroMB cTHOomemim IIITammieps.

Ecau-6u aame, TOBODATH OHD '), B MOEHO OHI0 EAKHMB-
Hu6y1s 00pPazOMB EOHCTATAPOBATH HAJAMYHOCTh TOF0O HIH HHOTO
,O0MECTBEHBAr0 NIPaBOCO3HAHIA“, BB YeMD CaHENiA ero mbie-
€006pa3HOCTH, ero coOTBETCTBiA OOMEMB, BEPXOSHHMD 3afa-
yams npasa?—Hugero, kKomeuHo, He cramers pbmarte BoOIpOCH
0 3apA3UTENLHOCTH HIH HE3APAsHTENbHOCTE OoxbsEM BaEm BO-
mpocs 0 Hpuporbs KOMeTs Ha OCHOBAHIH TOCHOACTBYIOIHXB BB
o6mecrsb Bossphmiit. PaBEHMT 00pasoMB, HH OXBHB IOPHCTH HE
CTAHETH CYHTATECA Cb HNMH, ecidm 3aiiers pBus o moHATIA
npaBa COGCTBEHHOCTH, IODHAHYECEAr0 JHNA, YTrOJIOBHO-IPABOBATO
NOEyImEHiA WIH TOCYARPCTBEHHAro cyBepeHnTera. Karn-Ee MO®HO
npagTHIECKR Goxbe BamHHe BONPOCH, Kak® HampuMbps Bompocs
0 TOMB, XOIEHO-IE COZep&EaBie IOpEAAYeCKOH cABiEm OHTH Ma-
TepialbHO COPABERIHBHMD, CTABAT BB SABHCHMOCTH OTH IIOA-
cuera caydadtmuxs Mabmilt orrBisHNXD 41eHOBR 0GmecTBa?!

M pbitcrBaTeasHo, ob6mecrBeHHOe MABHIE, Kaxs maxosoe, Ea-
EAX5-0H IOpeIMeTOBs O0HO HH EKACaJ0Ch, HE MOEeTH HMBTH CHIN
E&EO0ro-1u60 o64a3areabaaro nunepatusa. Cp Toyen 3pbeia miaso-
nBpHO# npaBOBO¥ HOJATAEAM TO WAH Apyroe o0mectBeHHOE MHB-
Hie MOEETH OEA3aThCA ABICHiEMT HeIATEIHHEMB, HIH, HANPO-
THBS, ABICHiEMD HeEelaTeIbHHMD., KECIH-OH 3aKE0HOJATEIBCTBO
nocrasuxo ce6s Toabko 3axauy cxBrosats cabmo 3a m3mBmAw-
maMHcE OOmMECTBEHHHMH TeYeHiAMH, OHO OTE&3a10Ch OH OTH
BeaHRoll remameft Ba HeMb OOS3AHHOCTH OHTH DPYKOBOXHTE.IEMB
M ARTHBHHIMT YCTPOHTeJeMP CONiatbHHXH oTHomeHi#. KEcan-6u
OHO HpPeXoCTaBHIO CyAbB OJIaHEETHOE HPABO DPYEOBOACTBOBATHCH
o6mecTBeHHMMT MHEBHieM®, OHO DPHCEOBaX0 OM TBMB, 9T0 BB

1) L cit. S. 154.
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TOMD MIH JPYroMb caydal cyisd cTaHerl, NPOBOZHHEOME TBXB
00ImecTBeEHNXE TeyeHid, KOTOPHA 3aE0HOARTEILCTBOMT EAEB-Dass
OnaB-OH NPHSHAHH HeAeIATEIPHHMHA, AHTACOINIaNbHEIMH.

Ecan o6mecrBennoe MEBHie, KaKs TakoBoe, He 3aRIANYAETH
Bb ce6b camMoMb caHENiE cBoeit mbiecooGpasmoctm, cBoero co-
otBbTCTBiA OOMEMB 3aJaYaMb IPaBa, €CIM OHO MOEETH GHTH TO
#EJIATCIPHHMDB, TO HeEeIaTeIbHHMB,—TO, OYEBHIHO, RPETEpii
aTof EeJaTeIbHOCTH HIH HeXelaTeIHOCTH HY&AHO HCKATh BB
9eML-TO APYTOMB.

M IlraMmmreps HAXOAHTH 3TOTH KpHTepid BB HOBATIH co-
yiaavnaro wudeasa Ecim Heo6XozEMO Eakoe-1HG0 ofmee pyEoO-
BOAAmee HaJal0 14 Bceff o6jacTe HpaBoBOif NOIATHEH, a BH
oMb 3EcaB B gr1a Goabe nbiecoobpasmoit mETEpHperanionmoi
METOAH, TO TaKOe HAYAI0 MOEETH 3aRI0YATECA TOJABEO BB CO-
miaapHOMB Hiearb, YacmEew TpeGoBamia sroro mocabiEAro, Mu
HOIyYEMb, EAED J1d obme# onbEE:m IOpHANYECEMXD HHCTETY-
TOED, TaEh H Jid pbmenia OTABIPHHXD KOHEDETAHXH CIODPOBB,
Ty He00XO0ZEMYK IIDOYHYI0 OCHOBY, 0e3b KOTOpOif H Hame 3a-
EOHOJATeIbCTBO H HAmAa ODPHCIHENIA O6yAyTds OpOAMTL JHAMB
omynsio Bb moteMraxb. M Eak®s MH 3HaeMb, Bce AarbEbimee
usroxenie Illltammaepa abifcrBaTearsHo mocBameno ¢opMyIHpO-
BAHII0 CONIAIbEAr0 HJAeaJa # BHBejeHil0 H3B 06maro ero cy-
mecTBa AauabRbimAXs, Gorbe YaCTHHX'B, MOCHIORS.

Jaa mamero Bompoca Bamt He3aubM® crbroBaTe 3a HEMB
Bb STHXD €ro’ JalbHBAIIHXT IeAyETHBHHXS HOCTpoeRiaxs. O6mee
oreomenie Illtammaepa k> HmameMy BOIpOCY y&e H3H CEa3aH-
HAro BHIACHAETCA JOCTATOYHO, H MH BHJMMB, 9TO STO OTHOMIe-
pie npubiaxaers ero Goxbe r®y Memm, vbus k3 Caxeitmo.
Pasuuna sarazoyaercd TOIBKO BB TOMB, 9T0 Ha MBcro ,mpm-
poau Bemei#t“ IllTaMMiepD CTaBUTH HOHATIE CONIATLHATO HJEala.
Ho mnoasaraerca-im ore 3rToro pasphmenmie Hamero Bompoca
BIEpeLs?

He Gyzemt cramoBmThcA Ha TOYKy 3pBHiZ ,HamBHAro pe-
aImsMa“, AIA EOTOpAaro ,coniaibENil mzeaip“ me membe ,mpm-
poAn Beme#“ ® Jpyrux® TOMy HOZO6ENXD moHATIH ABIAeTCA
IRIIp OPasjHHMD HPOIYETOMD Hamero BooGpazenid. He cramems
HOBTOpATh TEXD MHOTOYHCJEBHHXD HPOHHYECEHXH BONPOCOBD H
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saymbuanifl, EOTOpDHE TaKh YaCTO NMPHXOJHTCH BHCIYIIHBATH, Pash
pbup 3axoxdTs 00 3TEHXD NOHATIAXB. MH, HANDOTHBB, I'OTOBH
nprsaath BMberh cp IllraMmiepoMs H JPYrEMA CTODOHEHEAMH
TAEH HA3HB. ,HOBAr0 €CTECTBEHHAr0 HPaBa“ BEIHEYI0 HPaBO-
ocsBmaiomyo # DpPaBOCO3HAAOIYI0 CHIy HIEAIbHHXD Tpedo-
BaHill vesoBbuecTna.

Bonpocs, oxmaro, sakIodaercd He Bb 3TOMB, & BB TOMB,
MOEHO-TH JOBBDHTH BHACHEHie H OCylIeCTBJIEHie com&ubnaro
nreara otrbibEOMYy aunmy, orTabasBoMy cyapb?

Kaks 6H ETO HA oupexBifls CyI[HOCTH CONialbHAr0 HJeala,
HHKTO, A IyMaio, He CTAHETH OTPHOATh, YTO HOHATIE 3TO W Temeps
ABAfETCA U eme A0Iro 6yXeTs ABIATHECH BOIPOCOMT BECHM& CIIOD-
muMs. Popuyaa cavoro Illtammiepa , Gemeinschaft der frei wollenden
Menschen“ exBa-1m paspbmmra BOIPOCH OEOHYATEIBHO; AYMAEMB,
9TO ee TAKD &Ee GYIyTH OCNapHBaTh, KAEH OHD CAMBb OCIADHBAETDH
¢GopMyIH, NpeAIOREHENA PAHBIIE €ro.

Ho zame W BB TOMB cayisB, ecam-GH MH NDHEAIN Ty HIH
Apyrylo ¢opMyly CONiaJsHATO HAEald, OTH Hed A0 KOHKDETHHXB
BOLOPOCOB KH3HH OYeHb JaleKo. UToGH BHBECTH M35 Hed TO HAH
apyroe phmemie mpaETHYeCKAro crydad, tpefyercd, EaEKb HOKa-
3uBaeTs u camp Illtaumieps, oueBs AiMEBad NEOb JeJyETHB-
HuXDb yMosarxioverili. Ecim nbiwe mapognr w nhima mxoas
TEOPETHEOBD MOTYTH COHBAaTbCA BH JTOMB Hponecch yMosariio-
YeHii ¢h OPAaBHIBPHATO UYTH Ha TOMB HAN IpyroMs 4ieRB aroit
nbmu, To He c6urhca orxbapEOMY uexoBBry, orxBabHOMY cyxsb
BO MHOro passd Tpyimbe.

Kagbr wu Bupbau Bume, Illtammieps cams co3HaeTh 3Ty
OIACHOCTb, HO OHB AYyMaeTh, YTO 9Ta ONACHOCTb MOEETH OHTb
BB 3HAYATEIbHOH CTENeHH YMeHbIIEHA NPABHIBHOX MOCTAHOBKOI
Hayk:m o mpask.

JouycraMs u 8T0; HO 315Ch CTaHOBUTCA NpPEAs HAMH POEOBO#H
BONIPOCH — TOTH CaMHi, Ha KOTOPOMD pa36GHIOCH DOJCTBEHHOE
yuerie Renn.

Ilycts cyZpa CaMHMB ODaBAIBHHMD 00DasoMB H3BH CAMOTO
OPaBWIBHATO IOHATIA CoNialbHArO0 uJeala BHBeAeTh pHmenie
A14 JaHHAr0 KOHKDETHAro CJydam: 49To, ecau 9To ero phmenie
OEameTcd BB HOIHOMB mHpoTHBOpBYim cB ofmuMm #a#m rocmoj-
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CTBYIOIAMH, XOTA-GH H HeNpaBHIGHKMH, Bo3spBmiamm ero co-
BpeMeHHUEOBD ?

Kags paspbmmas 6u Illtammreps BToTH BONDOCH, MH He
3HaeM'h; HO OYeBHAHO, 4T0 3KBCh MOmeTs OHTH TOIBEO ABA
phbmenia: '

Win orsars mpexmouremie Bexbmilo comiarbEaro mzeara m,
uraopupya obmee BosspBmie coBpeMeHHHEOBDL, ,per fas et nefas
upayBaATH CBO#l HEEATH CHpaBeIImBOCTH,

Ham ®e cMHpATHCA mepexs ,TOCHOJCTBYIOIMHMH BH o6mecTBb
B033pbHiAME® ® TAKHMB OGDASOMB OTEASATHCA OTH OPHMATA CO-
niaipHAro Hpeala!

Ilo mcrant Gesnicxoxmada pmiemma! PEurmBmmcs Ba mepsoe,
MH BOABODHMB ,CyAeOHyI0O aHapXilo“ H ,Cyle0HyO THpaHHIO;
u36paBs BTOpOE, MH BO3BDATHMCA EB Ge3NPHHNMIOHOCTH YyYeHid
Caxeiina, 60, KaEb 5TO IPEBOCXOAHO MOEasars camMb Illram-
MI€ps, ,,00ImecTBeHHOe IIPABOCO3HAHIe !, 6€3T CABEIIE CO CTOPOHK
TBXs KM HHHXD cO00pazenilt comaisaolf NOIATHEA, OEA3HBAETCA
JNIIeFHHMT BCAKOX mMmepaTHBHOX CHIN, & BcrbacrBie 3Toro H
BCAKAr0 NPABOCO3HAAIOMATO 3HAYEHid !

Ecan MR mogBeieM® HTOI'b TOMY, HACKOIBEO, 0aaroiaps
H310ZCHHRME y9eHiAM'B, HOABHHYJACA BONpOCh 0 Goxbe mMpoEOMD
yemorpbHiR €yAbH, TO HAmb BHBOXB 6yieTs meuaneHs: Bch oTH
IONLTEH TeopeTHIeCEH 0GOCHOBATH CBO6OJHOE cyae6HOE HpaBo-
TBOpEHie NpPHBEIH TOIBEO KB HXD BI3AUMHOMY YHHYTOZKEHIIO.
KopoBu TOmid mORpalA KOPOBH NOXHHXB, HO CAMH HE CTaIH
ors aroro noasbe. Camuit Bompocs 00 OGBERTHBHNXD Hala-
aaxs Goabe cBoOoxHO mHTEpHpeTamin ocTaercd M mocIb BTHXB
ONMHTOBS BB IepBOHAYaIbHON, xo-HayyHOX dasb cBoero cyue-
CTBOBAHIA.

YL

Mu yMoayaid, OIH&kKO, A0 CHXD IOPb eme 00F OJHOMB
onuTE BB TOMB Z&e HaupaBieHid, mMeHHO 00 yYeHiH, EOTOpoe
passuBaets Apyroit mbwengi#t yvemni#t, Ehrlich (upodeccops BB
Yeprosanh) 85 cBoeMs for1ark, cibrammoms Bs maprk 1903 r.
Bs BBucromt IlopmimyeckoMb o6mects 1 m3jaEHOMB 3arhMB
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oTababEO# KEREROH—, Freic Rechis findung und freie Rechtswissen-
schaft** (1903).

Croas oOmymOE y HacCh BB HACTOAmeEe BpeMa TpefoBamie,
uTo0H BCdEOe cyieOmoe phimemie OHI0 OCHOBAHO Ha NPABHIAXD
HOJIOEHTEILHATO IPABA, CBONCTBEHHO, TOBODHTH OpIHX'B, JHIIb
TEMB HAPOAAMB, EOTOPHE PENUIHPOBAIH PHMCEOe Opaso. JpyraMs
HApOAAMD BTO IPEJCTaBlIeHie COBEPMIEHH0 Yy&EA0: TAKOBH, HAUDPH-
nv5pB, aHvIAYAHe, JpeBHie repMaHNH, TAKOBH XaEe CaAMHE PHM-
agHEe. 3ajgadedl cyapnm CYUHTaercA y HEXD JHIIb CIPAaBELIHBOE,
cooTBBTCTByIOmEE YCIOBiIAME XaHHAro caydad, pbmenie. Komeuno,
CyAbd IpHA 3TOMD CBA3RHD 3aKOHOMB, OOHYAEMB, Tpajanied m
npe£EHUMA CyAeOHHMHE pBmeHiAME, HO Bce BTO PasCMATpHBAETCA
He EaED OCHOBaHie j14 pBmenid, a JHIb EakD IDAHENA, AO
EoTopo#t mieTs cBOGoAa cyipE !). Jlmmp pemenmis puMCEaro
nOpaBa BHOCHTH BB NBATeIbHOCTs CyAbH IIyGokoe mnsmbHemie,
H IADb CBb 9TOT0 MOMEHTA YCTAHABIHBAETCA YEa3aHHOE Tpe-
GoBamie.

Ho 310 TpeGoBaHie COBEPHIEHHO HECOCTOATEAbHO. Bearas
CHCTEM2 IOJOBHTEILHAT0 NPaBa HEOGXOXHMO HCHOAHEHA IpoGh-
10BB H EB TOMY iKe, MOBHO CEA3aTh, ABIAeTcA Bceraa ycraphioi
AaEe BD CaMblii MOMEHTH CBoero pozjiemia. Cw apyro#f cropomw,
cyXsH, XKBTH CBOEro HapoXa B CBOEr0 BpeMeHH, EeH3GBEHO
6yxyTs UpEMBHAT IPaBO Bh AyXB H4pOja B BpEMEHH, & HE BB
ayxB mpomexmexs croabrift m me BB 1yxB ,,HamBpenift 3a-
KOHOZATeId'‘, H HHBAEAA CHIA HHYEr0 HPOTHBS ITOro moxbiats
HE MOEETh 2). °

Jo cHXB mOpH, TAEEMD 0GPasONDB, H OpIEXD B OGMAXDH
veprax® mpers obme# xoporod. Ho BoTs mpmbamsaerca porosoi
MOMEHTD: eciH cBoGoxHOe mpaBoTBopeHie (Rechtsfindung) cyasm He-
n30b&E0 U TeopeTHYECEH BHOIHS 3aKOHHO, TO BB YeMF MOTYTB
38KII0YATHCA IAPAHTIH TOTO, YTO 3TO CBOGOXHOE IPABOTBOPEHie He
IPEeBPATHTCA BB CBO6OAHOE HPOABIERie UPOU3BOIA, B ,,CyAOHYIO
aHapxilo‘‘ mIm ,,cyAe0Hyl0 THpaHHiK‘‘?

Orsbrs Opanxa EDATOED H ACEHD: HRMs % He MONCEMs

) L cit. S. 1.
3 1. cil. S. 17,
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Goimb UKHITY LAPAHMAL NPABOCYTLAR, KPOMTS CAMOU AUNHOCU CYObU.
Toasko Gaarojaps TOMy, 9YTO IEHTPD TAKECTH BB IOPACAHENIH
6515 HCEYCCTBEHHO NEpeHECEHS Ha 3aKOHOJATEABCTBO, OEa3aI0ChH
BO3MOZHHMB HAXOATO 3ATEMHHTh JIA HACH Ty IPOCTYI0 MEICAD,
4T0 CyAeGHHA 3aJa9H TpPeOYOTH OTH CyAeft TAEKYl0 CTeNeHs
HHTELICKTyaxbHO! H HPABCTBEHHO# CHIH, KOTOpPAd XadeE0 Ipe-
BHIIRETH ypOBeHb OOHYHATO. TOJbEO TAEEMD 06pA30MB MOKHO
6u10 3a6HTH, 9TO He BCARi# X0POCH X0 STHXB 3a48Yb, RTO TOJILKO
BHAEDPAAID 9R3aMEHD H IIOKasars HA HpakTHES cmoco6HOCTH 10
m3pBeTHOM cTemenn pasbuparthca BB naparpadaxs. Ho m ommbrn
mMbiors cBoo iormry. Ilaparpadn, EKaED CTPA®RH IOCTHOIH H
cyaeficroft GesmapriftHocTH, TPeGYIOTH Bb CBOI OYepeib CTpamelt,
" goTopue G6n cxbrmaim 3a TEMB, 4TOGH IepBHe He JpeMalH.
Omecrooa uHCManyionnwbili NOPACOKS U HECUACTHYIY NPUHYUNS
£0A1EUGALHOCTAU, KOMOPOIE COBEPUIEHKO YHUNMONCAIOMYS UNOUGU-
dyasvrnocms 1).

Orneyatokd JIAYHOCTH HpaBocyiie mymbio Bcerza, u Bo Bch
BpeMeHa H& Hero ibifcTBoBaIm OOGMECTBEHHHSA, NOIATHYECKIA H
EYIBTYPHHA Teuemia coBpeMenHOCTH. [Bi10 3armiovaerca TOIbEO
Bb TOMB, 9TOGH 9TOTH (ARTH He CYHTATH 3I0MB, XOTA-GH He-
~ u30b®ENMB, A&, HAODOTHBB, pajocTHO upuebrcrBoBaTh M BCH

CHIN OGDATHTh HA TO, YTOOH JHYHOCTb, EOTOPOH BHIIAZAETH 3T&
pors, Ouaa ea gocroifnolf. Ilpobaema ceo6odnaio mpasomeopemia
ecmy, MaKumb 00PA3IOMs, HE NPOOLEMA MAMEPIALLHAL0 NPACA,
npobaexa 6nb0pa cyoel, m. e. npobreMa cyooycmpolcmea, Komopoe
00491CH0  00€3NEYUBAMY NPOCMOPS CUILHON AUYROCTU 2).

IIpn Tago# mocraHoBES BB EakWX®s JAH60 JarbEBAmMEXE
OpaBAJaxXb HHTEPIpeTaNin CyAbA He HYXRJIaeTcd, H IOTOMY
Jpiuxb Ch BeIMIa#mHEMD OXOOpeHieM OTHOCUTCA EB HpPOEKTY
IIsefinapcearo rpa®jiaHCRAro YyJIo®eHid, nepBuif mnaparpads
EOTODAr0 IOCTAHOBIAETH: €CIH Cyibd He Halzers pbmenia BB
saxonb mam o6muadb, oms jpoxmens phbmars coo6pasHo HAYEE K

1) L cit. S. 21-22, S. 29.

3) 1, cit. S. 80. «Die freie Rechtsfindung ist daher nicht eine Frage des mate-
riellen Rechtes, sondern der Auswahl der zum Richteramte berufenen Personen
also in letzter Linie die Frage einer Gerichtsorganisation, die starke Personlichkeiten
zur Geltung kommen lisst».
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Tpajugie (nach bewihrter Lehre und Ueberlieferung); ecim ®e m
31Bcs oD He HalileTs HUEAREXD YEA3aHI, OHB JOIEEHD 70-
cmynamy maxs, Kaxs 0OHs NOCMYnuss O, ecau Ov. Ovi4s 3aK0%0-
damesems *).

Ecau, nanporuss, uTo JIm60 Hy®ZaeTcA BB GOJbLIEMD
KOHTpoAB ¥ GoJblmeM’ pPEryIHDOBAHIH, TO 3TO OYnKNKa 00KASA-
meavcmes. Cb ycTpaHeHieMS Teopid GOPMAILHRXS JOEASATEABCTBL
MH BOAAE BB NPOTHBONOJOXKHYIO KPafHOCTH, BH IOIHYI0 BB 3TOMB
oTHOUIEHIH aHApXil (,,50 entstand die vollstindige Beweisanarchie‘*).
Mu ycmaTpEBaeM® GOIBmYIO OIIACHOCTh BB CBOGOXE cyaeifcraro
yexorpBHia 1 coBepmeRHO He 00pamaeMs BEUMAHIA HA TO 06CTOA-
TEeIbCTBO, YTO caMad Hexrbmaa onbmka Toro mam gpyroro csaxb-
TeIbCEAr0 NORaSaHiA He IOAICEATH PEBH3IOEHOMY IEpecMOTpY.
Brectn cioga 60apmylo dcHOCTH B OOJBm# IOPAZOED COCTAB-
JdeTh OJHY H3B HACTOATeNbHBAmMMAXT 381a9% HAYEH H SREOHO-
JIaTeIbCTBA 2).

TaroBo 210 yuenie, 9pe3BHYa#HO JIO6OOHTHOE, EAKD IO CBOeit
OpHTHHAILHOCTH, Takh M 1m0 cBoeit pbmmreisHOCTH.

Exsa-11 MoZHO coMEBBaTHCA BH TOMB, 9TO OHO GyZeTh BCTpE-
9eHO CTOPOHHHEaMH Goxbe cBOOOAHON WHTepUpETALMiOHHON METOAR
CAMEMT 9HEPrAYHWMD nporecToMb. Kars Mu BEABIH, 0OCHOBHOIO
npuyEHOH, 3acraBigiomedf nXP HCEATh EaEoro-1E6o o6maro u
06GBEETHBHAr0 HAYAN4 HHTEPIOpPETALiH, ABIfETCA CO3HAHie Heol-
XOJUMOCTH OTPAAHTh TIPAEIAHCEYI0 OPHCAHELIN OTH CY(BEKTH-
BH3MA OTABIBHHXD cyaeHd, T. €. HMeHHO OTH BJAiAHiA TOH HIE
AHoft suunocmu. W BApYrs HA BCB HXT® NMONKTEA BB 9TOMD Ha-
mpaBienin orsbuaiors: BEETH W He MomeTh ONTH HEHXD rapanTiit
nponpbrania nmpaBocyaia, EpomB camo#f IJHYBOCTE CyI4mMEXB;
npo6ieMa Goxbe cBOGOAHATO HPABOTBOPEBiA €CTh BOBCE HE IIPOG-
ZeMa MAaTepiaIbHAaro IpaBa, a Ipo6ieMa CylIoycTpo#cTea; 9TO
nocrbiree ROXEHO 06e3MEYHBATH HIPOCTOPD CUAbMOU AWIHOCTH,
H BCe BHEMAHi¢ Z0JXHO ONTH HaUpaBIeHO HA Hajle®amilt mojx-
6oph 9THXD JHYHOCTEe#! ITE HJEH MIyTH RACTOIBEO BB pa3pB3s
¢b O0mMEMT TAroTBHieMT COBDEMEHHOCTH Kb 003EXMUEHOMY NPAGO-

1) 1. cit. S. 25.
%) L cit. S. 39—40.
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60MY MOPAJKY, 4TO, NOBTOPAEMH, €ABa-IH JPIHXT Haltzers ce6b
CTODOHHAEOBS jame BH Jareph TbxB, KB ROTODHME OHB ceba
IOPHYIACIAETS.

N uu, EoHeyHO, He Bo3bMeMD Ha ce6a ero 3amuThH. Ho
TAES JE Y&B AaIeE0 OTOmeIh OPJHXB IO CYMECTBY OTH Hpo-
YAXs CTODOHHHEOBB ,CyAe6BAro IPaBOTBOPEHIA“, KAKD 9TO Ka-
®ercd cb meparo B3ragxa? He sarziovaerca am no cywecmey
BCA PAasHANA Me&]y HEMH TOIbEO BB TOMB, 9TO Opauxb cmBio
OPOBOSrIAIIAETH TO, Kb YeMy UpPHBEAYTH OPAKTHYECEH YUeHid
apyraxs? He ects am cwmbBaocts Oprmxa cubrocrs mcepenmocTH,
cyB10cTh HA3BATH IPAMO TO, YTO ApYyrie, KOHeYHO, 14 celi Ge3-
CO3HATEIPHO, COGCTBEHHHMD HMEHEMT Ha3BaTh (oaTca?

IlepecuarpaBas Bume yuemia sHemm, JamGepa, Cazettaa u
Itammrepa, Mu BoAbam, uro kamjuit cabiyomilt nss stux®
aBTOpPOBH OpOCAETH CBOMMD IpejUIeCTBeHHHEAMB OZHOOGpa3HHit
yOpeEb—VYIpPeEs Bh TOMB, UYTO IpejiaraeMul HMH BepXOBHHH
OPUENMOS HBTEPOpPETANlil CIWMEOMD HeACeEh W CIUMEOMD He-
onpexbienens. Carelfip HAXOJHTH TAKHMB ,IPHPOAY Bemeil“
denn, IraMmaeps— ,o06mecTBeEHoe mpaBocosHamie“ Caxeliad;
. eABA&-IH MOEHO COMEBBATLCA BB TOMB, UTO TAKON Xe HpPHTOBOPD
CO CTODOHH ADYTHXD OZEHJAETH ,CONIaIbHHN HXEAIB“ CaMOro
IIraMmrepa. Yto me o0603HAauaeTs BB CymecTBE STOTH yIpeES,
EaKs He yEasaHie Ha TO, 4T0 BCB aTH ,BepXOBHHA Havala“
CIHIIEOMB DACIIHDAIOTH AOPOry cyieilckoMy CyOHERTHBH3MY?

Ramau#f H3b 3aMUTHAROBB ,60ate cBOGOAHON METOAH TO.IKO-
BaHiA“, Kagoil ON ,BepXOBHNi IDHHNANG“ 9TOr0 TOJEOBAHIA OHB
HE BHCTABI4Ib, HeH365HHO COMPOROEIAETS STOTH UPAHIUI'S OXHA-
06pasHEME post-scriptum: , KOHEYHO, BT& METOXA CTABATH AId CO-
BPEMEHHAT0 CYAbW 3afauy Goxbe TpyAHYIO H CIORHYIO, 34884y, Pas-
pbmenie EoTopo#f moTpefyers OTH Hero MHEPOEHXH 3HAHiM, TOH-
Earo 9yThAd H TAET4; HO, KOHEYHO, COBpeMeHIHM Cyabd CB YECTHIO
BHOOJHHTH BTy 3aJayy“ ®m T. A, u T. X. He crazo im aTo ,BH-
paxenie gopbpia“ cyaph crepeormnEEMB MBCTOMB TOYTH BO
BcEX® yue08HRAaXD M KOMMEHTADAXDH HOBArO IepMaHCEAr0 YJO-
HeHia? :

UbMP %e WHHME BHIHBAETCA HEOGX0IEMOCTH 3TOrO A0BBpIiA,
EaKs He co3Bamiem® BeompeibiersocTn TEX® PYROBOAAMHXB
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HAYATH, EOTOpPHA JaloTcd cyisB, Rak® Be cosmamiems TOro, ro
Bb EOHEYHOMT cdYeTh Hajlemamee BHIOIHEHie BJTHXD HAYAID
6yaers 3aBucBTh JRIB OTH YYTHA HIH TAKTA CYAbH, T. €. AMEHHO
ors H3BbeTHHXB cBoMeTBB ero ausnocmu? CoGoxa ycmorphuis,
EOTOpP&A eMy jaeTcd, TAEs IIAPOER, UTO €e MOEHO YIOTpeOGHThH
BB Z06po, HO MOEHO YIOTPeOHTH B BO 310; OyZers ad OXHO
HIH Jpyroe—»aTO SaBHCHTH Yy#&e He OTH KaKHXD JHG0 OpaBo-
BHXB, JIA CyAbH BHBIIHAXE, NPHYAHD, & HCKIOYHTEABHO OTB
Hero CcaMoro.
A 910 Re HHOE, K&KD HE 3TO, yTBEP&EIAeTh JPIHXD?
BecsMa xapakTepHEMB BB 9TOMB CMHCAB aBiderca cab-
Ayiomee npumasaHie JlamGepa, BHpBaBIIeeCA y HEr0 BB Camoif
nocabzae#t u3® ero pa6ore, DOCBAMEHHNXE 3AIETE , ROBOI
MeToAH“. 3ammmaa 3Ty mocabjEi0 0TH ympeEa BB Cy(berTn-
Bm3ME B yTBep®jad, 4T0 IpH TparHnioHHOH MeTorb BOMOEHOCTH
CyOBeKTHBH3MAa He MeHbINe, OHD BB 3aKII0YeHie TOBOPATS: , yCTpA-
HATh PHCED CyJedfCEaro Cy0OBeETHBH3MA MH MOXKEMT He TOM winm
AHO! MeTOXO# HHTEDIpETAliH, & MOLLKO YCUAEKIEME MIbPS 0AR
00e3nenenia ayuumaro noo6opa MAaUCTPAMYPY U OAR  PAICUMIA
65 ea cpedn YyeCMea MPoPeccionasvnol omenmemeennocmu® *),
Kags BEguwb, DPH3HAHIE COBEPMEHHO BB CMEHCIS Jpimxa.
Ors aroro mocrbpmaro Jlambeps OTIRYAETCA TOIBEO TEMB, 4TO
BB crbayiomuxs 3arbMb CTpOEaX®h OHB OPH3HAETH ,HECIACT-
Hu#“ WHCTAHLiOHHHH IOPAXOED, HANPOTHBD, HKeEIATCIBHHMS.
Cabranmoe Bume comocraBiemie yuemit JHemn, JawuGepa,
Caxettza n Illrammrepa mpmeeno Hachk EB y0b&jgemilo, uro Bch
IONKTEH OTHCEaTh TS mam HBHA OOBEKTHBENA Havaaa Goxbe
¢BoGojaQM HHTEPOpETALiH, dajce 1005 YCAIGIEMs OONYWEHIR ULs
ondcmeumensnol 00zexmuenocmu, IPHBOLATE H.IH KB Y3aKOHERHi0
»CyZeOHO! amapxiu“ m ,cyie6HOf THpaHEIM“ HIM &e BB AH-
meBilo ,mpaBoTBOpAme#t“ rbATEILHOCTH CyibR BCAEAro mieiHaro,

1) Revue générale de droit. 1904, V. p. 461. ,C’est n’est point en imposant
aux juges l'emploi d'instruments de divination (Tpaxmniowmaa meroza) au lieu de
procédés de recherche scientifique, que nous reussirons a combattre les risques
d’arbitraire judiciaire; c’est en multipliant les precautions lendant A assurer le bon
recrutement de_la magistrature et & y developper la cullure et le sentiment de la
responsabilité professionelle®.
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NPEENATIAIEHATO Cojlep&aHid. Yuyemie Opauxa, coaepEa BB cedh
COBAAHNOE CMOPONHUKOMS BTOTO HAUDPABICHIA npuswamie noAnow
HEBOIMONCHOCIU HAUMYU KAXIA AUOO O00BEKMUBKUS HAYGAG HE3A-
BHCHMOX OTH 3aK0HA HHTeDHDETANiH, IOBepmaeTh raGers OTMbB-
YeHHHXD NONKHTOES H OROHYATEALHO EOHCTATHDYETH IOPHIHIECEYIO
0e3HaeEHOCTH BOIPOCA.

V.

IIposBpEBT EDHTHYECKH TEODETHYECEid OCHOBH pPEEOMEHAye-
Mo#f HOBOM MCTOIH HHTepmpeTanid, O6pATHMCH, OAHAKO, CH IIO-
no6no#t mpopbpro#t ® Kb Tpajumionmoif Meroxk: Momers GmTs,
H ed OCHOBH TaEh A€ MaJ0 NPOYHH, EaEh H OCHOBH HepBOif?

Oteyaa, Bb caMomd J;brb, momia STa TpajmmioHBasa Me-
toga? Bb ueMr ed mcropmueckie m Teoperuueckie EopHE? Karn
MOTIO BOSHHEHYTh TpeGoBaHie, YTOGH CYAbA OCHOBHBAIG CBOH
pbmenia menpembrno Ha BOrb sakoma?

Mu sagbam, gas oTBBuaers Ba 310TB BOHPOCH IPAHXE.
TpeGosagie 5T0, TOBOPHTH OHB, OTHIOAb HE ecTh Kakoe IiGo
ofmee W 114 BCAEArn IPaBOBOTO CTPOoA HempemBHHOE ABIeHie.
Y anramuans, APEBHHEXD TeDMAHNEBh, 1aEe § CAMHX'B ADEBHUX'D
pUMIAHE ero He OLI0; sajavedt CygpE 4BIAIOCH Y HEXD JHIIb
HaliTH CIpaBefIHBOe, COOTBETCTBylOmEe YCIOBIAMB JAHHArO CIY-
yad pbmenie. 3akons, oOnvalf minm cyge6Had DpakTHEA AMEIm
y HEXB 3HaYeHie Ammb TOH# TPAHHIH, X0 EOTOPOH MOEETEH HTTH
cBoboga cyneiicraro ycMorpbmis. TpeGosamie me x1a Eamjgaro
pbwenia HenpemBHHO OTHCEHBATL BOII0 3aEOHA, 9T0 TpeGoBaHie
06433HO CBOMMD HPOHCXOEJEHieMb JHIID DPEUCNUIU PUMCKGIO
npasa.

Ilogpo6rte, HO BB TOMB e cMucrb, orsbuaers m Jam-
Geps ). :

Bt smoxy jareroif crapuEH H ray6oraro EHapojHaro Hesk-
MecTBa, TOBOPHTH OHDB, IOPHCIDYAEHNiA Ouia ABioMb Maross H
APENOBh, STAXD IOCIAHHHEOBD Goxectsa Ha 3eMab. Koraa omm
BHCTYNamm Bb poxu coBBTHHEOBP mIm cyielf, oHH ecTeCTBEHHO
JOMEBH OHIM TPHEPHBATH cBoM MHBHIA mim phmeria arropm-

) Oco6erno Bs Revue générale de droit, 1904. II. IIL
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TeTOMB> (0EECTBa H BHCTABIATH HXB, EaET TOJKOBamie Gomecr-
BeHHO# BOJH, H60 TOJBKO HA HSTOMD MOr1a OCHOBHBATECH CH.IA
AXD mpuroBopoBs. Taroit xapakreps nMBia m 3mamemmrtad in-
terpretatio juris apeBHe - pAMCEMXD HOHTH(HROBB, 4Ype3BHuaMHO
yuB10 pa3BETAd HMH BB IBIVIO CHCTeMY IODEAHYECEHXD IPABHIE.
Ilo3®e Gorn mepecTald HHTEpECOBATHCA muTeHCEEME XBiamu Jio-
ieil, mpaBo nsoxmposaioch orh perurin. BuberB c¢p ThMp ®
HOETHQHEH €CTECTBERHO YTPATHIH MOHONO.IiI0 TOIKOBAHIA MPAaBAa;
axs MBcro 3amaam cebrckie roprcta. Ho crapoe mpeacrasienie
o cymmocTH interpretatio juris GrLIO IO TpajHLiE NepeHECEHO B
Ha 3TEX® nocrbammxs. IOpmcTh ki1accmyecko#t amoxm, o004sam-
HEE CBONMB COLaJIbHHMB HOJOEEHIeM> HMEHHO TOMY, YTO OHH
ABIAAACH HACTBIHAEAMA IOHTHQHEOBH, KOHEYHO, HEe MOIIH IO-
pBaTh CH TpajnmiamME cBomx® Hacrbjogarexzelf. OHm crapareibHo
COXDAHRIH ODYAifl, UPHCIOCO0IEHEHA 114 HOJb30BAHIA EpPEIOBD,
BRCIEPTOBD GomecTBeHHON BOIH; M0 HXB npEMBpy m omN mpo-
JOIEAIH BHCTaBIATh ce0d JHINb HMPOCTHMH HCTOJIEOBATEASMH HE-
EoTOpo#f Boam, crosmeif Bume HEXH. Ho Tak® ®2K® Gorm y=me
HAYEr0 He TOBOPHIE IOPBCTAME, TO HA MECTo HXB OHIEH IO-
CTABIEHH CTaphle DHMCEie o0H9Yad, HapoxHoil BBpoi mnpeoGpa-
30BaHBHe BB 3aEoHOfaTeJbEHR Eozercd (XII rtabamms) !).
CoBpeMeHHHE ODHCTH DOILIA IO CTONAMB CBOAXT DHMCEHX'B
socumratexef. Onm coxpammiu 3apBiaBHN® HMB HpieMs, KOTO-
pHi XOCTABIAIEF JBOWHYI0 BHTOAY: Ch OXHONl CTOPOHH, 6aarojapa
€My, BO3BHIAICA Bb I'Aa3aXh TOJNNH UDECTHRD HXD HAYEH, &
Ch Ipyroi#f CTOPOHH, 3HAYMTEILHO BKOHOMHIHCH HXB cHIH. QHH
TPOMEO NPOBOSIAMAKNTH, YTO OHH TOIBEO TO.JIEOBATENH; OHH
OTEperEBalOTCA OTH mogo3pbmia, uro omm ryb-muGyZr ® 4TO-
HEOYAb H300pbTaloTH; OHH HACTAHBAIOTH, 9TO OHH TOILKO IO-
ACHEOTH H DAa3BEBAOTH uyZEylo Mucis. Ho ubio? Brcrpoe pas-
BHTie 3aKOHOJATEIhCTBA JaX0 HMB YAOOHHR CyOCTPaTh, EOTODHIt
MOEHO OHI0 mOACTaBATH Ha MECTO ynpasjHeHHHXD GOroBb:

T) Hyzso axbvs Bs BHAy, 9r0 mo Mphmin .JamGepa (crarea ,La question de
Pautenticité de XII tables* B» Nouvelle revue historique de droit 1902), zaxouR
XII T. BOBCe He GHIE 3ax0M%, N3XAHHHE XU EMBHDANH, & IMMb YacTBHEA (B X0BO.bHO
nosxmifi) c6opABEKT LpHAHIECKEXD o6nuaess. CM. 06h sToft ramoresd Bn Tof =e
Nouv. Revue, crarsb G irarda, EOTOpH# 0CEOBATEABHO €e ONPOBEPraers.

Bhcrusgs Ipasa. Amsaps 1905. 3
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IODACTH 00BABHAM (e0d MCTOIBOBATEIAMH BOAH 3aKOHA COBED-
mMEeHHO BB TOMB X&e CMHCIB, Earbs HBROrA8 MXD IpelmecTBEH-
HEEHE NpoBosrIamatd ce0d BBCTHHEaMA GoEeCTBeHHHXSH Bexbmiil.
910 Thus Goabe moxoxmio Ha mpaBgy, uro AbEHcTBETeARHO 3a-
ROHOJIATEIECTBO CTaI0 Bce Goabe m Goabe arTHBHO BMBmE-
BaThCA BB IOPHAMYECEYI0 EH3Hb H BCe Goibmee u GoIblmee Eo-
ANYECTBO OpOo6IEeME CTAIO0 HAXOAHTH B HeMD mpaAMoe pasphbme-
mie. Koraa xbao mpers o TagEX® mpo6ieMax’®, IOPHCTH, He Ha-
cHIyd HCTHHH, MOMEeTh TOBODHETH O ce0B, EaKb 0 IPOCTOMB
TOJEOBATeXB BOIH 33aEOHA; HO OHH HEBOJbHO OGMAHKBAETH EJiCHTA,
EOTA2 YIBEPEJaeTh, YTO OHb % 6Cewda He BHXOZHETb H3B ITOMH
poan. ‘

Pasanuaa, zarbe, xsa BAia HMHTEpHIpeTanin—interpétation par
les principes u interprétation par les précedents, 1ambeps roso-
pars, yTo nepBH#t BHAD (TPaiHIiOHHAA MeTOX& TOAKOBaHiA) YEPB-
OHACA TOABKO TaMB, TAB lOpHIWYECKAd MHCIH B3POCIA DOAH Ole-
got pomanmcrmen. Jis cpezmenBroBrx® fopHcTOBB Corpus juris
65.1s 9bMB-TO BpOXE EHErE IpEMYADOCTH, H IIOTOMY €CTECTBEHHO
CTalb PASHTPHBATH TY POJb, KOTOPYI0 Hrpald JAA DPHMCEHXB
nonTEdEK0BS Gorm. Beagas npoGiema dosdcma Onia nuBTh cBOE
paspkmenie Bs sroft Emurk, m abiicrBETeIEHO BB pYKax® Je-
ractos Corpus juris MCHOJBAIB TO ¥Ee caMoe, 9TO Bb DPYEaxb
A0BEAr0 (ORYCHHEA ICHOJHAETH IIL1ANA €r0 IPOCTOAYITHATO 3pH-
terd. OHEA HAXOAHAH TAMB JeTRUAbHYI0 peEriaMeHTANil0 TAEHXH
HHCTHTYTOBD, KaKD J€HD H T. X., 0 KOTODHXB DHMCEAd HEH3Hb
H nosaria He umbia. U Bce 5T0 oHE mnpopbamBaiMm npmE mo-
MOIY IPOBOSTIaMIeHHATO HMH IODHAHIECEAr0 IyXa—ésprit juri-
dique—u1H OPHAHYECREXD NDPHHOENOOBH, KOTOPHEe H JI0BHHB
ABIATCA OCHOBON TPaiRIiOHHON METOAN HWHTEPHPETAIH.

TaroBo mmBmie JlaMGepa o npoucxoxieHin TpajuNioHHOMR
meroin.—Koreuno, JlamGeps, mo mpomEueckoMy 3ambBuaRilo cBoO-
ero korters, npodeccopa Bb Aix-Marseille, César-Bru '), ,Bce

', B tofi me Revue générale de droit. 1904, IV, cratex ,La méthode d’inter-
pretation du droit civil. La coutume et le droit comparé p. 347 note 1: ,M. Lam-
bert est un érudit de premier ordre et un historien de race. Il sait to.t, et il veut
nous apprendre tout ce qu’il sait; peut étre, comme je le dis alleurs, ne le fait il
pas toujours au bon moment‘.
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sHaeTs“; TBMs He Membe MH BCe-TaRH IyMaeMB, YT0 HCTOPHEO-
¢uzocopcsoe ocHoBaHie ero yueHiA He COOTBBTCTByeTh ero Ea-
TerOPAYHOCTH. ‘ '

Coxep#a Bbp ce6b mbcEoapE0 BUOZEHE clpaBejIHBEX'S, HO A0
GaHalbHOCTH W36WTHXB, 3amBuamit 10 mOBOAY MAOIOHOEIOHCTBA
cpexaeBBEOBHXB JermcToBs mepexn Corpus juris, yuemie JamGepa
CBOMTH BCe IIpejcTaBleHie O TOMB, UTO CyAbd M IODHCTH (fOr-
MATHES) JOXEHH OHTL TOIBKO HCTOXROBATEIAMH HODMB 33EOHA,
€CIH He Kb CBOEEODHCTHRMB HOOYRAEHIAMT B3TOT0 COCIQBiA, TO
BO BCAROMB cayyas kB ero rayGoromy HesB=ecTBy, EoTopoe
sacTaBideTh ero, Kaks HBEOrja Epemons, HempeMBHHO H3B Yero-
BAOYAb cosfaBaTh ce0B kymmpa. Eciu B» gpesHee BpeMA Ta-
BHMD KyMHDOMD GBLI0O 6OEeCTBO, TO Temeph Bb €r0 polu fAB-
agercs 3aE0H5. OrvacTE 00MaEb, OTYACTH CaMOOGMAHD—BOTB,
no MaBmilo JaumGepa, HCTHHHHNA HCTODHYECEiA OCHOBH 3TOro
TPAXHIIOHHAr0 IpejJCTaBIeHid.

Ilozani#t pas6ops BCBXD HCTOPHYECEHXD H TEOPETHYECEHXD
yaeniit JlamGepa, 0coGeHHO BH TaKOMT 06beMb, EaBT OHHA H3X0-
&eHEH BH €T0 YHOMAHYTOMD GOJbNIOMs COYAHEHiH, He MOXEETS,
RKOHeYHO, BXOXHTH Bb HAUIy 8a4a9y: TaKo#l paséops 3aBeas-6H
Hach E&E> BB 00JACTH HCTOpiA, TAKD H B 06JacTH Teopim
npaBa 0YeHb XAIEE0, Bb clepy BOOPOCOBD OYEHh TPYAHHXD H
OYeHb CHOPHNXB. MH OrpaEHHYAMCA WOBTOMY JHmb TEMB, uTO
HEHOCpEACTBEHHO Heo6xoaEMo xiA Ramedt nbam.

VI.

Ipaso B» cmucab upaBouopagsa, peryiEpyomaro 4eroph-
YecKid OTHOmERiA, 0643a3HO, EOHEYHO, CBOHMB IPOHCXOEAEHIEMB
TOi e 6opvOn 3a cyuecmeoéarie, EOTOpadA ABAAETCA OCHOBHHMB
JBHTaTeIeMT 3BOMIONIA BO BceMB opramEiecEoMd Miph. llotpel-
HocTh Jyumell 60ps6H 3a CymecTBOBaHie BH3BAIa BO3HHEHOBEHie
TepBHXD emle OYeHh HECIOEHWXB CO030Bb Ch €xBa 0603Ha-
Ya0MEMACA OPHSHAKAMU BIACTH H OPraHA3alid, Cb €iBa YJ10-
BEMEIMH 3aDOJHIIAMH 00mMeCTBeHENXD 0043aHHOCTell H Cy(Bek-
THBANXD IPaBb. TAEein#l OUNTH KH3HH CBOHMH HeUpeCTaH-

.HHMHA YyJapaMH H DHHEaMH BHBIpAI® BB nepBOONTHAr0 YeioBbka
s*
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OPHBHYEY HOCTYDATh TaKB, & HE HHAYE, UPHBHYKY IOBHHOBATHCA
BIACTH M He HADYMaTb HHTEPeCOBh CBOHXH corosapEmelf. Taks
HYTEMD MEOAEHHAL0 NPOYECCH NCUTUNECKAL NPUCNOCOOAEHIA CRIA-
AHBAIACH HEPBHA CHCTEMH 00meo0dA3aTelbHHXD IDABHIE, T. e.
OPaBOBHXB HODMB.

[piysaemu#t nyrems onura Kb uspbermomy coniaisEOoMY mo-
BejeHio, nepBOONTHNY 4el0BBE® TARD #e MAI0 WOHHMATH N
CO3HABAIG HpHPOAY H IBap npaBa, E&EL Mal0 NOHEMAIG OHB
IpUPOAYy IPOMa M MOJIHiM, Temia ® Xoloxa, iEd H HouE. OmBB
TOILEO 7pUCNOCo6AAACA; JAd COSHABiA Me B pedaekcim y Hero
eme He OHJIO JOCTATOYHO HHTEIAEETyalbHHXB cuxb. Cosdamie
NPAGE COBEPUAAOCH, MAKUME OOPAIOME, 6CEYNA0 BE3CO3HAMEND-
HOUMB, UNCTMURKTUCKOIMS NPOUECCOME.

Koraa sarbus mucis uerosbueckad oepbmia BacToanko, uto
crala y®e OODAMATECA H Kb CONIAALHHME ABIEHIAMB CBb BO-
nmpocaMa—3aubMs H IloveMy, OHA, KOHEYHO, He HAXOJHIA Ha
IepBHXH IOPaxh HA 9TH Bompocs uEoro orsbra, kpomb: mo-
TOMy, 4T0 TaEBs OnI0 H ecth. Kaks msbermo, xpesmbitme# gop-
Moft npaBa Be3xb aABIAICA 00wNGl, MOTES MAjOrUM, CMAPUNA,
nowauna. Bucmeit nm mandorbe apropurerso#f camgmie#t Toro
HIM HHOTO OpaBiia ABIAJACh €r0 CTAPHHA, €r0 HCKOHHOCTh H
BHpaRaBmadAcad Bb 3TOML MyXpocTs Abrops u mparbzoss. U
EOTIa BB TOMB H.IH HHOMB ciyyad Bosgurars cmopn o mnpash
nan Hemparh, 3azaveil cyja Onio BHACHHTH, 4TO moBelbBars
0N BP IAHHHXD OTHOUIEHIAXH crapuil, ocameHani#t aBropaTe-
ToMDs 1npesroBs oOwyall. Komewmo, moas dQopmoit ToaroBamiA
aToro oOwvad ApeBHie cyapu—craphiimie n ayymie My®EE—mnpo-
BOJIHIH IOCTOAHHO cBON H3WBHABINiecA CB KH3HBIO IIpeiCTaBIe-
Big o mpaBxB m cupaseximBoctH, TEMB He Menbe BB npmanEnb
Th¥P BHCIIHMED ABTOPHTETOMB, OTH 9ber0 WMEHH OHE H3pEraim
cBo#f mpHroBOpH, GHIB BCce-TakH OONYalf, CTADHHA, NONIIHHA.

He mpasp mostoMy Opamxb, yrBepEjialomiff, yto y BChXD
APEBHMXDS HAPOJIOBH 3ajayeil cyla ABIAIOCH HAITH NPHrOBOPDH
TOIBKO Mamepiasvno cnpasediustiti. O6menssbeTam! dopMaIn3Ms
APeBHATO TPAaEJAHCEATO 000poTAa M Cyla, KOpeHAmifici HMEHHO
BB cibmoys yBaEeHiH Kb oOwualo m crapoit ¢opywb, aBigerca
HAHIYYOIMMB 10KAa3aTeXbCTBOMB DpoTHBHAr0. KEcam Marbifimee
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HapymeHie aKTOBO# HIM OpomeccyaibHO (GOPMH MOrIO IOBECTR
- 3a co0of morepio mpomecca, TO 00D OTHCEAHiH IPATOBOpA Ma-
mepiassno CIPABEJIHBATO, OYEBHAHO, He MOri0 OhTh m phum.

JpyrAMB X0EA38TEILCTBOMB TOTO, UTO O HE3ABHCHMOCTH CY-
Je6HAro IPHTOBOPA OTH KAKOr0-imGo0 BHCIIAT0 aBTODHTETA He-
9ero H AyMaTh, gBideTcd 06mad AAd BCAEKAro JpeBHArO BpeMeHH
€643b npasa Ccs peauriew, mpeicraBieHie o mparB, KAk 0 BB-
EOTOPOMB yCTaHOBJeBiH Gorops. CaHKIiA CTADHHH OTH TAEOTO
HpeACTABIEHiA, EOHEYHO, YpesBHYA#HO BO3PACTAETH; MIPABHIO,
CO3IaHHOE MYADOCTEI0O IIDelEOBB, NpeBpamaercd BB 3amosbin
Gozecrsa. [lpm mspbcTHOX HHTEHCHBHOCTH BTOrO0 HpeJCTaBleHiA
OpraHaMA CyA& RJH ,JKCHEDTAMH IIPaBa“ CTAHOBATCA 3HATORH
sTuxs 3amopbueft—zpenn. U ecam arm nocabamie, mOCEOABEY
oTs HEXD 3aBECBIo mpmvBHemie mpaBa, BHCTyHAIH IAIN HCTOI-
EOBATEIAMH BOIH GOTOBH, 3TO OTHIOAb He ABJANOCH, EAED IO-
aaraers JamGeps, EAEEMB-IHO0 CBOERODHCTHHMD , HpieMOMD“
Cb HXD CTOPOHH, a 610, HaupoTass, HoXIMEBOX BBpol, KaE®
HXT CAMHXD, TAKD H BXB CO00eCTBeHHHEOBS. Rorga moasagica
xbiicreATebENE 00MAHB—BTO y&EEe 3HAMEHOBAXO COGON HAYAIO
yHalEa craparo Mipocosepmamid, a BMBcTE c» araMm mocabs-
HEMD MaJ0 IO Maly NajZala H CaMad BO3MOZEHOCTh EAEOTO0 OH
T0 BF OnI0 ofMaHa Ha 9To#f mousk.

Mu He OTpHIaeMs TOro, 9T0 ADEBHi€ CYAH CHIrP&IH OTPOM-
HYIO poas BB mpomecck mpaBocosgamia, 4ro oHu cBomMu plme-
HiaMA npespamair HepbirRo eme cMyTHOe ,9YyBCTBO IpaBa‘“
(Rechtsgefiihl) B» Goabe mam Membe omnpeabiemmoe ropmamueckoe
OpaBHI0 M Bb 9TOMB cMHCAB ,TBOpmam mpaBo“. Mu roBopEMB
TOIBEO O (HOPMAIHNTE OCHOBAHIAZE DTOTO IPABOTBODEHiA, &
cb 910# TouRR 3pBHiA BompOCH MoZEeTh OHTb IOCTABIEHH TOJIBEO
TAES: B8pBEaTB-am Cyipd CcBOM IDHIOBOP® OmMs Ce6A BIA ®e
oTh HMeHH HBEOTOparo BHImE €ro Crodmjaro asmopumema,
OHLIO-XH ero mpaBOTBOPEHIe COBEPMEHHO CBOOOXHEIMD ,HAZO-
gicoeniems“ (Rechtsfindung) pbmenia maTepiaibHO CuHpaBeAJHBAr0
HIA Xe IWIb MOAK06AHIEMs BTOTO BHCmAro asropurera? 1 Mm
AyMaeMB, 9TO BCA McTOpid mpaBa CBEABTEIBCTBYeTH TOABKO BB
9TOMB BTODOM® CMRCIE.

Becs artors cmops, ozHako, HMbers J14 HACH JHIIB BTO-
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pocreneHroe 3HadeHie. Durs-12 o6Hual mpe®je cyia HIE Xe
OHB TOIBKO BO3HHES HSH CYAeOHOM NpPAKTHKM, OHIB-IH CYABA
TOABEO HCTOIEOBaTeNeMP OOHYAd HIA Xe OHB CBOGOIHO HCEAID
MaTepiaipHOR INPaBIH,—BCe DABHO, Ilepioxs OOHYHATO HpPaBa
Jo1kens OHTh XapPARTEPHSOBAHE, EARD 7€piods 06e3co3namersuots
npago seomoyiu. Ilycrs xame TB mam jgpyrie cyam mpu mo-
cranoBrb cBomx® phmemifi pyEOBOAHINCE CO3HATEILHO COOGpA-
memiaMu To# mim Jpyro#? mpaBoBo# mo.JETHRH, BB 0o6mel BEO-
HOMiM IOpHAHYECKO# RH3HH HApoaa 9TH phmemid #x® GHIH HE
vbMT HHHMB, KEAKD JHMb TBEMH Ee YyIapaMH W IDHHEAMH, KO-
TOpuME ,0e3p O0GBACHEHiA NpPAYEHEB mpiysarcd HAPOAs EB
n3BbCTHOMY IOBefeHilo, HPHTOHAACA, Opeccuposasci Eb IPABY.
H6o cymEOCTs ApECCHDOBEH BB TOMB H COCTOHTH, YTO MH, He
o0paBifA sapaEbe, uero XOTHMD, yAADAMH H NHHEAMH 3aCTa-
BIAEMs ADECCHPYEMaro IyTeMb ONKTA JOHTH A0 TOro, 4ero MH
menaeMs. Cosnamesdvnaro npasoearo meopuecmea Hapooa He
CyIeCTBOBAJO.

Rag® OM Z0Ar0 BM JIIRICA BTOTH NEPioAD 6€3COSHATEIbHArO
npaBopasBHTiA, Kamiu# Hapois Hemsbbmmo Ha m3pbermolt cry-
OEeHH CBOET0 HCTOPAYECRAro OHTiA BCTVISETH HA HYTh COSHA~-
MEAYHAI0 U NAGHOMIBPHALO NPABOMEOPEHIA, T. €. HA NYTh 3aK0-
nodameavcmea. CHavana Bh pBaEAx® oTABILEHXB CIyyuadxs, a
HOTOMB BCe yYalle B vame, Bce IIMpe H IIApe HApOAS BB JunB
cBoef rocyzapcTseHHOit BI1aCTA Co3HaTEIbHO ompexbiders: BB Ta-
EMXB-TO CIyYaAXb, OPH TAEHXB-TO YCIOBiAXD Ja OyieTh TARB
(nita jus esto“). BB 8TOMD aBTOpDHTETHOMD H BIACTHOM® IDHEA3B
3aRJI0YaeTCA caMoe onpexbiemHoe yrasamie, 4TO Jad BCceH 3a-
XBaueHEO! BHHMAHieM® 3aKOHOZATEAd cepH OTHOIIeHil HOpMOH
Jo1xHA OHTs He CTADHHA W IOMJIMHA H He CYGBEETHBHOE Ipef-
cTaBieHie CyApH O npaBB E chopaBefIHBOCTH, A HMEHHO BHpAa-
3HBMAACA BB 3aE0HB Boaa Hapopa mwru saromogaread. U cyapwm,
nOpEsBAHEKE paspbmare 9TH oTHOmERIA in concreto, BRIILIH OH
Jalexo 3a mpexbinm CBOHXD moiHOMOUi#, eciE-6u H& MbBcTO
9TOH BO.JH IOCTABHIA 9TO-IHGO HHOE,

Kpyrs ormomeniif, 3aXBATHBAEMNXD 38K0HOAATEILCTBOMD, HA
NepBHXH NOpaX’h BeCbMa OrpaHEYEHHHH, M0 IO Maly pOCTETH
subcrd ¢» pocroMs Co3HATEIRHArO OTHOWeEHIA KB 06imecTBeH-
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HEMD #BIeHiAMB. ABTOpDHTEeTHOe H IIaHOMBpHOe pyKOBOAHTEIH-
CTBO 6Cett CONiaJbHOIO XEM3HBI0O Hapoia Abraerca 3sgavelf Bcd-
EAro pasBHTaro rocyAapcrea. IJro mocabrmec B® Jumb CBOHXB
3aE0HOJATEABHHXD> OprasoBs onpexrbigers T mbim, koropms
J0ABHN OHTh ZOCTHTHYTH, B TH HODMH, EOTOpHA, IO ero MHB-
Hil0, HARIYYMHAMD OODA30OMB CHOCOGCTBYIOTH AOCTAEEHIID STHXB
nbaeff. B ycramoBaemim Thx® B ApyrExs (nobae# m HOpMB)
rOCyIapCTBEHHAA BASCTb MOKReTh OHTh NpaBo#t mam omumbaTsCd,
MoxeTs Xb#lcTBOBaTH BB HHTEepecax® BcBX® HIE BT HHETEpecaxh
OZHOTO KAACCA, BO BCAEOMT cAyJyaB, NOCROABKYy OHA 9TO-IHGO
B rib-1m60 ompexbisers, oma He EelaeTs H He MOEETH JX0-
OyCTETh PAZOMB Ch CBOHMB EAEOro-1u6o neoro onpexbiemid,
Oyxs-t0 onpexbiemie orxBibEaro Cyip HIE craparo o6HYad
HiH, HAROHENh, IOKA elle HAPOZEAAMArocd oO6mecTBeHHArO
Mabria. KEro Boad joixEa OHTH rocmoicTBylme# H, NPHTOMD,
€XHHCTBEHHO TOCHOACTByIOmed.

CrpeMienie rocyAapcTea pyROBOZHTh Bce# IopajHiecEolt
ZH3HBI0 HADOAA NPHBOJHTH HA Goxbe BHCOKHXT CTymeHAXT pas-
BHTIA Kb #00wgfuxayiw, T. €. Kb H3LRHI0 ROAEKCOBB, ROTOpHE,
00 MHCIH 38EOHOJaTeld, XOIEHH OXBATHTh BCIO COBOKYOHOCTH
orHOmeHi# To# wim apyro# o6iacTE (rpamiaHCEOM, YroaxoBHOH
A T. A.) B DPEryAHPOBATh HXH CO06pa3HO ompexBleHHHMSH, IO-
A0KEHHHMD BB OCHOBaHie KOZH(HRANiH, CONiATBHHMD NPHHIH-
nays. Xoponm HI mI0XH OyAyTs STH NPHBENHIE, ITPABHILHO
HIH HENpaBHIBHO OHH GYyAyTH BB OTABIBHWXD NMOI0EEHIAXT IPO-
BeAEHH—3T0 ApYro# BOIDPOCH, HO SAKOHOARTEIb HE EEIAETH H
g€ MOZeTh JONYCTHTh HHHXG IPHHNHNOBS H BHBOJOBB, YBMB
Th, ROTOpHE NHMB DpPHSHAHH 3a cooTBbTCTByOmie ero Bepxos-
HHMD IBIINE.

IIps TaEoM® noz0=eRmin Bemed Poib MOJYHHEHHHXH OPra-
HOBH TOCYAADCTBEHHO# BIACTH, OPTaHOBS CYA4, HE MOZETh OHTH
mHO#, YBMB POab IPOCTHXD HCTOJIEOBaTE]ell 3aE0HA HIH KEOXERCA.
M eciay 0OHM CO3HAKTH H BHCTABIATH Ce0d TAKOBHMHA, TO BB
3TOMD OTpaZEaercd He Eakoe-1860 3alryajeHie Cb HXB CTOPOHH,
a anmp ABlicTBHTEIbHOE COOTHOMERie MeXEJy HHMH H 32KOHOMS.
» T PaiHLiOHHAA MeTOAa HHTepUperaniii“ oTHIOIL He ABIAETCA,
TAEEMD 006pa30MDb, NeYaIbHKMB HACIBieMd ROBAPHHXD DHM-



40 I. A. TOEPOBCEIl

CEEXH HOHTHPHKOBS HIM omexoMreHHRX® Corpus juris citvilis
cpeaEeBBEOBHXD JETHCTOBD; OHA BHTER3ETs H3B CAMAIO Cyme-
CTBA, M3 CAMaro HAa3HAYeHiA SaEOHA HIH KOJEKca.

Ho, moxers Gurh, moxo6HAA mNpeTeH3id 3ak0HE OHTH a6co-
JIOTHHMS TOCIOZHHOMD PeryIHDOBAHEHXD HMD OTHOMeHiH He-
OCHOBATEJbHA?

Hecvuotpa =Ha TO, 9TO HE OZHMMB u3D pascMOTpBHENXB
BRI ABTOPOBH 3T& MEICIb IPAMO He BEHICEA3HBAETCA; HECMOTPA
Ha 1o, 9T0 BcB omB mpeisaralors ,Gorbe cBoGoxmylo Meroxy
HHTEPUPeTaNin® IAMmb AId CAyJaeBb MOJYAHIA HIM HESCHOCTH
88R0HA,—CEENTHYECEOE B BHCOEO# CTeNeHH OTHOIEHie Kb 9TOMY
nocrbiEeMy npoHHEaeTh BCE HXB yueHiA oTH Hayala X0 EOHIA.

»BH UyBCTByeTe, upaBmibE0 rosopatrs M. M. Bumnaseps,
Ha Kagoff myTh CTymEaE GH STH JIOAH, eCIH O He GO TAYEH
Yy ux® HOrs BB BHAB Eozerca. Mmenmmo ,Tayrm y Born“. HGo
BEryk He BMAHO, 9TO HOJOEHTEILHATO0 JAETH MMB KOJEKCH: OHH
mepers HHMB CYX0 PpaCIIADEMBAIOTCA,—HO Y B&CH €CTh OMY-
meHie, TOYHO dYepe3s HEr0 MeiaoTh He3aMBTHO IEPEempHIHYTb,
H BeCh BOOPOCH TOALEO BH TOMB, KAEB 8T0 cxBaars Giarosma-
HBe—oHD Bce ®e ,cBamenHuit EmBOTH“. M moTOMy, X0Td ro-
BOPATH 0 MeroaB ,wHTepmperamin“ goxeEca, AAKTH BB CYMHOCTH
MEeTOXh JCINEATHATO BHTAJEHBAHIA 3aKOHA H IIOJCTAHOBEH HA
ero mbcro gero-ro mmoro“ 1),

Moxers 6uTh, BB camoms xbak, cnocoﬁ'L 3aK0HOJATEILHArO
peryinposania orHomeHi#, ¢k TourE spbEid mpaBoBOX mOAM-
THEH, HeCOBepMEHHWH cmoco6b, H NyTh 3aE0HOJATEIHHAr0 Hpa-
BOpa3BuTiA HempasuibHHHA u Goxbe pimuEn# nyTs? MomeTs GHTH,
Bb caMoMb 1bab, Guio-Gm aywme saMBHATL ero myreMs ,KOH-
EDETHATO IPABOTBOPERiA“ CyAhH, 00S3AHHArO OTHCEHBATH EAARIL
pasb TOJBKO NPHTOBOPH MaTEpiatbHO CHpaBejIHBHH?

Mab Bamercd, 4T0 JOCTATOYHO TOABRO TAED HPAMO IOCTA-
BUTH BTOTH BONPOCH, YTOOH OTBETE HA HEro mOAyYHICA HECOM-
HATeIbHHI.

Mu TOIBEO 4TO CEA3aJH, 9TO IPaBOBOEe pasBHTIC YeroBbye-
CTBa IBHXEETCA BH HANDABICHIH OTH OOHYad ED 3aEOHOJATENb-

?) Koxnpurania m ToaxoBamie. Bicramrs pasa. 1904, kr. 2, crp. 103.
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CTBY W OTh UACTHHXB 33EOHOBL Eb eiwno#t m mbaemo# Eogu-
¢usanin. ITa HEOCHOPUMAH HCTOPHYECKAA TEHACHIIA BHPAZKACTH
Bb CBOEMD CymecTBE He 9TO HOOe, KAEB CmpeMaenic oms Ges-
COZHAMEALHAL0  (UHCTIUKMUGHAL)) COYIAAOHOLO NPUCTOCOOACHIA
K5 COSHAMEILHOMY U NAAHOMIBPHOMY YCMPOEHINW O00UECMBEHNHITS
omuowenit.

Kagr 6n HE OHJIa OpraHH30BAHA SAEOHOJATEIbHAA BJIACTDH
CTpaHH, OH& BO BCAKOMB CaIyial MECIMTCA, EaEb TOTH NEHTPS,
B EOTOPOMB COCPeJ0TOYHBAeTCA 0O6mecTBEHHOE CO3HAHIE H 00me-
CTBEHHAH BOJS HADOAR, INPHSBAHHHA BeCTH €ro I0 NyTA CONji-
alpHAr0 pasBATiA. BB HCTOpiE HADOJOB® MK 3HAEMT HE MAI0
peBoaioniff, HO HR OXHA H3b HHX He OTPHOANA TAKOTO 3HAYE-
Hid SaKOHOAATEIbHON BIACTH, HH OJH& M35 HAXDH He NHCAJA HA
CBOEMD 3HAMEHH ,0040% 3axonodameavscmso!“ He Tpe6oBaIa BO3-
BpaTa Ha3alb Kb HENHCAHHOMY oOwualo. Bce xbio cBogmiocs
ToIbE0 EB 6oabe mpaBmaibHOR oOpraEE3amin caMo# 3aROHOJATEIs-
HO# BIACTH.

Ja unave, EOHEYHO, H OHTh He MOTI0: OMXA3s OMs NAd-
HOMBPHAL 3AKOHOOAMEALNAI PELYAUPOBANIA COUIANLHNTLS OMHO-
wenit 0003Hauass 6o UMD 6036PAMS K3 INOTN 6E3COIHAMESLHALD
65 COYIAABHOME CMBICATS CYULLCMEOBANIA.

Ecam ®e EBelp3d OTEa3aThCd OTb 3AKOHOXATEIHCTBA, EAED
OThb HAHIYUIIATO IIpieMa COMialbHATO CTPOHTENECTBA, TO HEIb3A
OTEA3aTHCA H OTH TAKD HaskBaeMo#f TpaimmioRHO# MeTOZH HHTEp-
nperani#, E00 OHA JIOTHYECEH BHTEEKAeTh H3b caMo#t njen 3a-
roHOxaTeIscTBa; BMBcTh ¢B TEMB Heapsd mpEBATH TAKD HA3H-
BaeMyo Gorbe cBoGoxmyio Meroay, B6o oma aro#f mpel mporm-
BopBuATS.

3aROHOAATEABCTBO €CTh IIPieMs 7AAHOMMBPHALO PETYIHPOBAHIA
o6mecTBeHENXS OTHOmeHi# BB AyxB TBXD HIH HEHXB comials-
HBHXD Ynsel, BIA, BHpamadch caosaMe Illramurepa, B» 1yxB
TAROT0 HIH HHOTO COouiasbraro udeasa. W ubME Goibime 3ako-
HOAATEAHCTBO IPOHAEaeTcH 3Toit weproit mwiamomBpmocrn, Thys
Meabe 0HO MOEeTH> JOUYCTHTs pAXOMB CB co6of rocmoxcTBo
THXT HIH WHHXD Re OTh HEr0 HCXOAAMNXD, 1EMEPOIEHHBITS Iae-
MeHmOGs.

Komeuno, 3aRoHOJaTelh He MO®eMB HpeiycMoTphTh BCero,
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HO OH'h BCErA& HCXOAHTD H3P TBEXP WIH HHRXD COWLAMLHHIXES
BPEONOCHAOKE, COUimaLHNTS npunyunoss. Ecim npu paspbumenin
BOLIPOCOBB, 3aBOHOMB HempeXycMoTpBHBHXS, Cyaba GyAeTs o6pa-
mMATLCA EB STHMD NOJOREHHEMS Bh OCHOBAHiC 3aEOHA CONialb-
HHMD NPHANUNAMD,—TO OHB OyAerd abifcTBoBaTH BB AyXB 3a-
KOHA M moToMy Oylers ocraBaTrbcd BHa mouB TpajmmionHo# Me-
T0AH HATepuperanin. KEcim &e om®, nmpussasp o0mis mpexmo-
CLLIKM 38KOHA HEUPABHIPHHMH HARM ycrapBanum, cramerd saMB-
HATh MXD EAEAMA-TH0O HHEIMH, Bakbh TOro Tpefyerh peROMeH-
AyeMas HOBaf MeToAa, TO OHD BBeieTs BB ybiicreie mBEROTOPHH
reTeporeHHNH DIEMEHTH, M 9THND, KOBEYHO, HAPYUIHTH EXHHCTBO
H n1aHOMBDHOCTS 06MECTBERHAr0 DPYEOBOAHTEIHCTBA.

Taroe mapymenie exnacTBa M maaBoMBpHOCTH GyAeTH OAMHA-
ROBO EA4ED BB TOMB cayuab, korga cyapB 6yiers mperocraBieHo
caMoMy ompeaBaate mogaemamis npumbremilo Hagaza (,IpHEpPOIR
semell“, ,comiaibBRH HEEAIE“). TAEB M BH TOMB caydal, Eoria
eMy 6yleTh IpeAI0KEeBO PYEOBOACTBOBATHCA ., 00UECMEENKBIMS
npagocosnaniems“. Konesno, 3sagoHOAaTEls BB 3HAYHTEAbHOM CTe-
NeHA CYATAETCA CB BTHMB HOCIBIHEMB, HO TOIBEO CYHTAaETCH,
a He moxumEsercd. Ubmp Goabe BHACHAETCA PYROBOXCTBYIO-
maH, NOsUMuUYECKas poib 3aKOHOAATEIbCTBA '), TBMB oueBEIBBE
IBiraerca, 9ro 3aK0HD JoAmeHD OuTh He mpocToit opmyao#t roc-
HOACTBYOMHEXD B033pBHil, a MOZEeTh. GNTH H IroCHOACTBYPIIHXDH
npeApascyAkoBs, & 9BMB To Goxbe cymecrBeRHEMB—BEDHRNMD
CPEeICTBOMD JId HAHUAYYMIAr0 OCYMECTBIEHiA NPH JAHHHXB YCA0-
BiAXD CONiaNpHArO Hjeaa. He rozas CTATHCTHEA HOPABOBHXD
Bo33pbmilt Bce# coBorymHOCTR OTABILHNXD YI€HOBD ARHHArO 00-
IMECTBA, H PAUIONAILHAA NPABOSAR NOMUMUKA AOIKHA CIYEATH
OCHOBaHieM's 33EOHOZaTeAbCTBAa. B® Bompoch o TOMB, 9T0 ZOIZEHO
ONTH, rOCyrapcTBeHHAH BIACTH, roBopuxs IllraMmieps, c¢b roc-
HOJCTBYOIEMA BB O6mecTl Bo3spbHiAME NpHENHMIAILHO TARD
Ae Maxo 00438HA CYHTATHCH, KREKH MAI0 CYHTAETCA Cb HHMH
Hayka BB Boupoch o 3apasurexsHocTH GoaBsEm mam mpaEpox’B
EOMeTs.

Ha mepsu#t B3raags ara Mucip Illtauuaiepa MOZETH MOE&-

) Cu. 063 atous xame .JamGeps. La fonction, p. 106.
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3aThCA TMAPAJORCOMB; Ha caMoMb &e Abab oma moirsepmiaerca
mpaBoBoio xbficrBrTemEOCTEI0. Passh cumTaerca mamp. mams
yroaoBenlt 3aK0HB CB OOmMEMT Cpel# HHOPOANeBs KaBrasa npex-
craBienieMs 0 mpabb popoBolt MecTH, CB JOBOIBHO PACIpPOCTpa-
HEHHHMH eme CpeXd EpecThAHD B03spBHiAME OTHOCHTEAbHO MOpY-
6ors ® moTpab W T. A.? He pacxogurca 1m BB mOROGHHXB
CIy4adxb S8KOED Ch ,00meCTBEHEHMD mpaBoyGbmienieMb“ co-
3uameasno, Eeaad He YTBEDABTL 8T0 y6bEjiemie, a, HaupoTHBS,
€ro HCKODEHHTb, KeJafd, APYTEMB CJIOBaAMH, BIiATh HA IOPHAMYE-
CEYI0 XH3Hb HAPOAA BOCHIHTATEILHHMH 00PA30OMB?

Yxe ma 3THXD BeOoapmuxbd npaMbpaxs MOEHO BB jJoOCTA-
T09HO# cTeneBH yOBamTHCH, HACKOIBRO ,60xBe cBOGOAHAT MeToZa
HHTEpOpeTanin“, Aake HCXOAAMAA M3D HIEH ,O00MECTBEHHATO
IPABOCOSHAHIA“, MOZKETh HHOTAZ OEa3aThCA (AKTOPOMT HPOTHBO-
abitersylomaMs nbaAMB 3aKOHA, & TOTOMY H HEJONYCTHMHMD,
Koraa e oma TaroBuMD He Oygern? Juwv mowda, xowa ona
0yO0ems UCTOOUMb U35 COUIAIOBNBILE MPEONOCHAOKS CAMOI 3AKONA,
M. €. UMENHO MOW0G, KMOA OHa Oyoems MOU e MPaduUioNKOv
MEMOOOY 10PUCUNECKAL0 MOAKOBAHIR,

Bce crasaBBOe A0 €HXD DOPH MOEETH ONTb BHPAKEHO BB
cabayompxs, €CIH TAED MOKHO BHPASHTHCH, IOPHAHYECEHXD TEO-
peMaxs: ’

axonodamesscmeo ecmd edurcmeennas FopMa cosnamens-
HA10 U NABHOMIPHOW COYIAILHAW Cmpoumesscmea. Omxasamuca
OM3 3aKOHO0AMEALCMEA OAR KAKUTE AUGO UNITE POPMs NPAGO-
MEOPEHIR MAKS KHCE HEBOIMONCHO, KAKE HEBOIMONCENS 6036PAMS
OM3 COSHAMENONOU HCUSHYU Kb 0EICOHAMEABHOU, UNCTUNKMUG-
noti. Eouncmeo u naanomMmprocms coyiasbHalo paseumis, ocy-
WECMBAREMHA 3AKOHOOAMENLCTMEBOME, MPECYIOMS UCKAOUUMEASHALD
0CN00CMEA NPUKYUNOES, NOIOHCEHKHTS 65 OCHOBANIE IMOW NOC-
ABOKALO, M. €. UMEHHO MO0, YMO HOCUMS HAS6AHIE MPAOUYION~
HOW Memodv. unmepnpemaniu. '

VIL

Ho—roBopaTs HaMB—38EOHD, Ja®e CaMiif mporpeccHBHNH,
Ben30BAEHO OTCTaeTH OTH EHM3HH: (POPMYIHDOBABH Pash CBOE IO-
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J0EeHie, 3aE0HB OCTaercAd 3aTBMP HENOABHEHHME, MeRED TEMD
E&ED pealpHAd ABHACTBETEIBHOCTH HOROA HE SHAETH; TAKD HA3.
TPagHOiOBHAA METOX8 HHTEDPOpETaNid, HCXOXAMAHd H3%h BOAR H
OPUBNAIOBS 3aR0HA, SaEpBmIdeTs 8Ty HemoABHAHOCTh IPaBa,
yray6aasa cb EaBANMD XHEMD IPONACTh MeX[fy 9THMB mocabi-
HAMB H OPaBOBHMH 3aIPOCAMH COBDPEMEHHOCTH ').

Komeuro, mo mpomecteim mBEOTOparo BpemenH ycrapbpmii
3aKOHD MOZeTh OHTh OTMEHeHD mIE H3MEHEHD HOBHMT 33KOHO-
JaTeIbHHMD AETOMB, ycTapBpmiff EojeEcs MOmEerh O6HTH mepe-
paGoTaRs 38-HOBO; HO LpPABOBOE P:S3BHETie 6yAETH HATH IPH ITOMB
nopairh Be mnaaBHO M Ge3npepHBHO, & IEPiOAHYECKHEMH CEad-
EaMH, 49TO, KOHeYHO, WMBers Goasmis HeyzoOCcTBa 2).

»borbe cBo6ogEas Mertoja mHTEpuperamim“, ,interprétation
par les précédents“, mampoTmBs, BB BHCOEOH cremes:m oTBBuaers
HEIPEepHBHOCTH COLiaAbHO# BBOMIOLiM; HAXO0AACH MOXH HEmOCpex-
CTBEHHHMD H DOCTOAHHEIMD Bo3nbHcTBieM> MRH3HH, CYAH HaH-
aysme u Bauckopbe Haiiayrs cnocoGu yAoBaeTBopATh Maabit-
IEMD 3aIPOCaMD IOPHIAYECRON REH3BH °).

Tar®s rosopars Jambeps, HO, ROHEYHO, TO Ee caMoe Goake
nin MedbBe ompepbierro roeopars B Bch Apyrie cropoHBHEH
,HOBOE MerToan“., BaaroxbreibmocTh 9TOM METOAH EameTcA He
nogaexameit comabrilo:—ona w3bepers Hamayumiit mpieMs yxo-
BIETBOPEHiA CONiaIbHHX® mOTpedHOCTEH, 0OHA 00.1ETYHTH H YCEO-
PETH npoLecch mpaBoBaro passaTid. JlamGeps Bb 9TOMB He CO-
mEbBaeTca, HECMOTpPA HA TO, YTO OHB BIOAZAETH NpPH STOMDB BB
BBEOTODHA TpyAHO 0GBACHEMHSA IpoTHBOpEUIA.

Onsb ray6oro Bbpars, urtO0, pYyKOBOAACH ,HOBOH# MeTojolf“,
CyAH Bcerga HARIylmBMb o0O0pazoMb OoTBBTATE HA coLialbHHE
3a0pPOCH EH3HH, H YT0 OHH GYXAyTH, TAEHMB 06pPa3oMB, CIyEHTH
¢dagTopoMd comiaipEaro mporpecca. o[H 3HaeMB, 0LHAEO, €ro
MAbHie OTHOCHTE.IbHO peNemIiH DHMCEAr0 NpaBa; MH 3HAEMD,
HACBOABEO mary6Ho, nmo ero MmbHilo, 0TO3BAIACH , POMAHHACTHEA
HA TpaBoBOMD paspmTin Eppomm. A passb Bca sTa penennid

) Cp. ocoGenno Lambert. Revue générale de droit. 1904. V,
%) La-mbert, La fonction, p. 812,
3) Lambert Revue générale ibid. La fonction, p. 813.
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He OHLI& IPOAYETOMB THXD Cys0BH, EOTOpPHE Bb CMEHCID ,mHTEp-
mperanin“ Omam cBoGoimH; paseh BcA 3ra penennid He Onia
PeSyIBTATOMT HMEHHO Tolf camoif ,interprétation par les précédents“,
rotopylo JlamGeps cumraers HenmorpBmamoit?

Cs npyroit croporw, JlamGeps, 0OBHEAA 3a3EOHOATEAbCTBO
Bh XPOHHYECEOH orcrazoctu, BBpETH BB TO, uTO0 ,G60aBe cBO-
6oxHAZ MeToja HHTEpHpeTanin“ yCEODHTH XOAD INPABOBOHX 3BO-
aonin. ¥ B» T0 ®e BpeMa oTHOCHTeIbHO AmTIiH, rxB ,inter-
prétation par les précédents“ mmbiaa ropasgo Goarmee npmmbme-
mie, v6M® HA KOHTHHEHTB, MM HaxofuMb y Hero crbayiomee
sagpienie. ,XoAb OpHIUYECKOd KyISTYPH BB AHIIid, FOBOPHTH
0B, 6uap HemsMbpmmo MemBe OmcTpuy®, ¥BMB o0mi# X01B
OMBAIE3ANIH, M 3T0 OOBACHAETCA,—HE MCKJIOYHTEIBHO, & OT-
9aCTH—MEJIEHHOCTBI0 H HEZOCTATOYHOCTBI0 38KOHOJATEIBHATO
passeETid BB crpaBB. DBHI0 6H OYenp KeraTeapHO, YTOOW BB
0yiymeMb 3aEOHOAZaTEIp BCTYHaICA vame, YBMT Temeps; 3TO
cH0co6CTBOBAI0 6K OBHBICHII0 CIHIOEOMT MENICHHON SBOJIOIIH
IOPHCIPYAeRNin“ *).

IIpEsHaeMs, 01HaKO, 9TO X01h HPABOBATO DA3BATIA NyTeMB
3aKOHOAATEIHCTBA COUPAEERDs Cb H3BBCTHHME cmemialbHEIMH He-
yAOGCTBAMH, KOTOPHXB He 3SHAETH ,KOHKPETHOE IPaBOTBOPEHie“
cyzors. PakTH cmIoms m pAZOMSB CBHABTEIBCTBYIOTH O CymecT-
BOBaHIH 3aK0HOBH ycTapBiNXB, HEroZHHXB; XH3HL HE MAI0
MOZEETHh pAa3CRasaTh 0 TBXDH MYYATEIbHHXH NEpioZaXb, EKOTO-
pHe IpeAmecTBYRTH JOIr0 EelanHoMY usMBHeRil0 oT&mBmel
HOPMHI,

Ho Bch st pakTn cBAibTEIBCTBYIOTS TOABEO 00D OAHOMB—
0 HeOOGXOJHMOCTH COnAamb 3AKOHOOAMEALHOU aNNAPams 603-
MOJNCHO 604TE  BOCRPIUMMNUBHIME K5 COULALLHOIMG UHMEPECAMS
cpeds: W TPHTOMB BB O0B0AKOME CMbICAMD.

Heo6xo0aaM0, BO-mepBHXB, YTOOH caMad OpPraBH3ANid SaEO-
HOjJaTeIbHOHX BIACTH jJaBala JOCTyOs Bh cpery aro# mocabpmeft
BchMD 00mecTBEHHHME CHIaMB CTPAHH IPONOPNiOHAIPHO HXD
IbiicrBareasHoMy BirigHilo Bp #®u3EE. Hewaro ycrapbinxs n
OpETOMD HaHGoxbe My4YATEIPHHXH 3aKOHOBB 0083aHO HpPOjOIEeE-

") ba fonction, p. 811.
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HieMB CBOEro CyLIECTBOBAHIA MCEJWYHTEAbHO TOMY O0CTOATElb-
CTBY, YTO 3aEOHOJATENbHAH BIACTH HCEYCCTBEHHO sakpBmiena sa
IANOMT HIH EARCCOMT JRI, CONIAIbHNH CMHCIH KOTODHXD y&Ee
AaBHO yTparmica. Mmoria 6bBacreia, mcnuTHBaeMnd HNEB BB
00JaCTH TPAEZAHCEAr0 MpaBa, MOTYTh OWTh YCTPaHeHH He Ea-
got a1m6o ,HOBOI MeTogoff WHTepIpeTanim‘, a JIHML KOPEHHHMD
‘TepeycTpoiiCTBOMT BCEro- roCyAapCTBEHHAPO YEAAIA CTPAHH.

Heo6xo0anM0, BO-BTODHXB, YTOOH 38K0HOAATEIbHAH BIACTH Ca-
MHMB 9yTEEMD 00Da30MTL NPHACIYIIHBAIACH EO BCEMB COMialbHHEME
npomeccanMs, NpoucxojdmeMs BB o0mectsb, mogumbuas mx® eme
Bb Hauaabl mxs sapozjenid. Heo0xoaumo, BB 4aCTHOCTH, YTOOH
cyle6Has NpAKTAEA HOXBEPIaJach Cb 3To#f TogeE sphmia caMomy
CBOEBPEMEHHOMY H CAMOMY TIIaTeALHOMY HalImJeHilo # YTo6H BCH
cayuan sanbuenHOM TBMB BHIm JpYrEME CyAOME HeECIp&BEJIH-
BOCTH 33E0HA CYMMHDOBAIRCH 9epe3b HOCPEACTBO TOTO &e Cyia
BIA B3BBCTHArO CUENmialbHATO OPraHA BB EAROMB AHG0 MEHTPAIb-
HOMB Yyupempenin, riB BcB omE mogseprammcs 6w saThum
HayuyHO-lopuirieckodl mposbprb. HeoGxoguMo, 0ZHEMT CIOBOMS,
co3ganie HBEOTOparo mocroaEHHO JBHCTBYHmAro KONMPOAOHALO
cs moxxu 3pnuia de lege ferenda annapama.

IIpe cobawoxenin 9THXD yCIOBill yEa3aHHHA BHIIE HEyi00-
CTB& 3aKOHOJATEIbCTBA, HOAaraeMb, OYAyTh CBEAGHH X0 MHRHH-
MyMa, & TO, YTO OCTaHeTcd, GyZeTh IPOHCTEKATh y&e JHIIb HSB
HEeyCTPAaHWMON YepTH BCABATO 3AKOHA—O0WNOCUIY €10 HOPMS.
Ho, rar®s wusebcrHO, 3Ta OGMHOCTE HODMB 'COCTABIAETH CIE-
niaspHOE H BEIHKOE ZOCTOHHCTBO SaKOHA, M OTBEPraTh ee 3HA-
yEI0 GH OTBEpraTh CAMHil 3aEOHS.

VIIL.

Ecrs, HasoHEND, eme 0AHO OOBHHEHIe IPOTHBL TaED HA3.
TPAAHLiOEHON MeTOAH MHTepHpeTalii—H UpATOMD OOBHHEHie
coBchbup ocobenHaro cpoicTsa...

Jas coxpaHeRid 3T0# MeTOXH, FOBODHTS Bce TOTh &e Jambeps ),
eCcThb OJHHD MOTHBS, KOTODHIf, 01HAE0, OXOTHO CEpuBaers. MmTe-

) Revue générale de droit 1904. Y, p. 462—468.
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PecH, EOTODHIMB BTAa METOXa CIyXRHTH, He CYTh HHTEpecH Bceil
MAaCCH CYAAIIMXCH, & CHeqia)bHNe MHTEpeCH IODHCTOBD H Cyjed-
naro mepcoraia. OHa JaeTs Bb DPYEH STHX'B JHIH CPEACTBO, AHA-
JOTHYHOE TOMY, EOTOPHMB HOXb30BaJach Bb PumME Eoxzeria as-
rypo®s, 4TO6H, 6Iaroiapd MOHONO.IIH TO.JROBAHIA G0EeCTBEHHHXD
npexsHAMEHOBAaHI#, ORa3HBaTh BliAHIE HA& XOAH HOIUTHIECEOLf
#n3an. Hsp wcropim PEMa Mu 3Haews, Earp GessacTBHUmMBO
MHOTA3 ABTYPH IIOJB30BAJIHChH CBOHMD IPABOMSB 1A OXPAHH HHTE-
PECOBH TOT0 EJACCA, H3h KOTOParo OHH OOHKHOBEHHO LPOHCXO-
AuIH. YRBHYTOXEeEHie oTO#f MOBONOJIM A&BrypoBH IPEACTABIACTH
OJHAD H3D BAXRHWXD STANOBS HA IYTA JEMOEPATH3ANIH IPABA.
Ho me 10 #®e 1u caMoe JAOXEHO OHTh CEasaHO OTHOCHTEJIHHO
TpasAnioRHo# MeToxn uHTepmperanmin? Homewnmo, xa. Muorie H3®
3AMUTHAKOBD STON METONH YYECTBYIOTB, ¥MO GMBCMM C3 HEW
USUEIHEME 00HO U3Z AYNWUTS CPEOCRES 65 DYKATS 10CNO0CMEYIO-
WUTS KABCCO8E OAR YOCPIHCANIA HEMEPNIBAUGAIO HANOPA MOANHL,
048  COMPOMUBAEHIR CAUMWKOMS GHICMPOMY mpoueccy mpancdiop-
Mayiu coyiaavnaro oprawusma. TaEoBD BB HACTOAMA MOMEHTSH
eJEHCTBEHHHH cMHCID 3To# Meroaw. MomeTs-1H OHD ee OIpPaB-
Zate? §l orpammuycs amms mocrasoBro# Bompoca. S ToabRO EoOH-
CTATHPYIO, 4TO TO, 9YTO fABAAeTCA 3acIyroft BH riasaxs BEBKO-
TOPHXD, BB IiIa3aXb APYrEXH, ropasjo 6oabe MBOrovnc.IeHHRXB,
Asrgercad PBmMTEIEHNMD MOTHBOMB ALAA OCYEJEHIA....

Hrags, Bors rad ,morpeGena coGara“! Bors Eako#t cBoeko-
'DHCTHH# MOTHBH CEDHBAETCA 3& TEODETHUECEHME APryMeRTAMI
SAMATHAEOBD TAKD HA3HBAeMON TPAgHIiOHHON MeToXH!

OdBmBenie, KAES BHAEMB, Opocaercd TAERoe; u0x03phHi0
nojsepraerca camad wecmuocmy ydemia. K cudcrsio, ozHako,
AOCTORHAA OTBHEA 3TOr0 OGBHHEHIA He MOTPEGYETH CAOBHHXT Pas-
cymienid.

Bce Bpema Tar® HasHBaeMad TPAJHNIOHHAA METOZA HATEp-
npeTaninm NpeACTABETEIAMH HOBAro HANpaBIeHid 0GBHHAIACH BB
TOMB, UT0 OHA CBA3HBaeTh CyAel, crbcmders cBOGORy HXB yCMO-
TphHiA; B BAPYID Temepsr OEA3HBaeTCA, YTO CoXpaHemie aroil
METOJH BHI3HBAETCA NpoecCiOHAILHNMA HHTEpeCaM# Cyxe6HAro
mepconara! By nepeu#t pass cammry, 906 usH 160 HATEPECH
Tpe0oBaIn CBASAHHOCTH, OrpaEHYeHHOCTH xbHCTRIi....
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Ecau coBpeMeHHHEe IODHCTH U CYIbH MOZOOHK DHMCEEMD
aBrypaws, 1o, BBip, To, uero xovers JlamGepsr, B mpumbmerin
KB aBrypaMs 0603HAYaI0 OH II0IHOE O0CBOGOZEJeHie MXD A&EE OTH
X POopMAIPHNXD IPieMOBS HPEIECEHX's TOIEOBAHIH, ROTOPHMH
OHH ORLIE BCETAEM CBA3RHK, 0003Hayal0 OH IOIHOe CAaHEMIOHU-
poBanie nx® ycMorpbmia. [Jig Bcararo ®e, Eponb JlamGepa, 4
IyMao, 04YeBHAHO, YTO HOZOGHOE pacmIApeHie aBTypalbHO# €BO-
60N TPEACTaBIAN0 GH HAEARD HE JIEMOKPATH3ANIO IPaBa, & Ha-
060poTH, HMEHHO €ro ,apHCTORpaTH3aniio“, n6o Ge3cmopro, ycd-
Iu10-6H BiigHie 3TON EoXlerid m clbialzo-GH ero cosepmIEHHO
0e3R0HTPOILHHMS.

Ecan coBpeMeHHEHE 0DHCTH H CYABH, 10J00HO DHMCKHM®S &BrY-
pays, JepEaTcd 3a TPAIMLiOHHYI0 METOXY, KAKD 34 OXHO H3B Jy4-
mHXB CPEACTBh BB HHTEPECAXD THXD KOMAHJYIOUIAXH EJACCOBE,
KB KOTODEIMT OHE BB GOIbmAHCTBE cayYaest HPHHALIEEATH, TO
A OH UMD, HANDOTAB, Bb HXH &Ee COGCTBEHHHXH HHTEPECAXD
nocopbrosars ceopbe BchMm cumiamum paGoTaTth BB M01b3y HOBOH
Metofn. Iloarsyach y®e HeorpaHWYeHHHMB H Ge3BOHTPOJHHIMB
npaBoMB ONBHABATH CONiATbHYIO FOXHOCTH EamIAT0 06MeCTBeHHAT0
sIeHid, oHE ropasxo Bbpmbe orpaguim Gu ce6f oTb ,Herepmh-
AHBATO BATACEA TOIOH® H sajep®atd GH ,CINIIKOME OHCTPHHE
X01b comiaibHON TpaHCHopMAmin“.

Ho, a 1ymamo, y&e CKasaHEAro JOCTATOYHO KAEB AIA ompexk-
Jedia Jormueckoif epbmocrm cy=zieniit JamGepa, Takh i 114 dTHYE-
croft onbERE GpomenEaro HMb OGBHHEHIA. '

Hy®&uo, 0amako, CEa3aTh, YT0 HeOGX01EMOCTH ,G0xbe CBOGOX-
noit Merogu“ u Gorke mmporaro cyjeicaro ycmorphmia, m mo-
yamo JanGeps, aprymentapyerca HepbAKO TOTPEGHOCTHIO COLiatb-
HHX'B CMATYeHifl, TOTPeGHOCTHI0 MOMOLIA , 9ROHOMHYECKH CAA0KMB “.
Mu Bnyban, Rak® roBopaATH Ha STOTH CYETH ABTOPH HOBAro rep-
MAHCBATO yJIO0MeHiA NI 4BTOPH HAmeEro mpoekTa, Mu BExbId, 4TO
Caaeitan pucyers ce6b Goxbe cB0o601RAr0 BB CBOEMB yemorphain
CYIbI0O HMEHHO K&EB ,comiarsHaro npummparers“. Ha Goxbe
cBo0oJHOe cyaeltckoe ycmorpbrie Bo31araoTd Haje®iH, Rakd Ha
01HO W3 1hiicTBuTersEBAmMEXT cpectss BL xBab ,comiainzanin
o6mectBa“. Bce »T0 3acraBiders OCTAHOBATHCA M HAa 3TOMD
nyexth BEEvarexrsEbe.
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Ecam croats Ba Tourb 3pbEiA BceMorymecTBa KIACCOBHX®
HHTEpPECOBs, TO BH BHAY TOro, 4T0 GOIBMIHBCTBO CyAeld mpHHAX-
Je&HTH, EOHEYHO, He BB KJACCY ,9KOHOMHYECKH CIaGHXB“, IpH-
ma0ch OH NPH3BATH STH HAZEXEIHN COBEPIMEHHO HEOCHOBATE.IFHHMH.
QOuesuzno, TarnMb 00pasoyMs, uT0 Bch Tpeyomie pacmapesia cy-
ze6Baro ycMorpbmiA BB 8TOMB cMECIE, omBpalTCs HANDOTHBS,
H& cHiy naeHHENXB TeveHill BH o6mecTBB, HA TO, UTO 3TH TeueHia
mpo6siors ce6B joctyns m KB cyaefickoMy Epecay. Tags aro
onpeabrenno m Bupazaers Caueffis.

51 He cTOpOBEEET Teopiit sKOHOMHYECKAr0 MaTepialnaya, Bhpio
Bb TO, 9T0 ,Hfen xbaaiors csoe xbao“, u Thus me membe 1y-
Mal0, IT0 ,EJIACCOBHi mATEpeCH* BL Bompoch cyrefickaro ycwmo-
TphRif He TAKAA Maiad BeIHUMHA, YTOOH ee MOEHO GHIO coBep-
menno mrEOpApoBaTh. OcoGeHHO TaM®, rik He Moryrs moxsa-
JATHCA BO3MOZHOCTHIO CAMATO HHTEHCHBHArO OOI(ECTBEHHAro0 KOH-
TPOIA.

S xymawo, 01HAaEO, 4TO CAMHIl BONMPOCE 0 xoHCepeamusmis
usu Aubepasusmn 060UXD CPABHHTEILHEIXH METOJOBB HHTEpIpe-
Tal[il DOEOATCA HA IOJHOMB TEOPETHYECKOMD Hejopasymbmin.

Taks HasmBaeMad TPAJAHIiOHHAA MeTOZA BHPAEAETh COGOK
HIel TrocnoicTa 3akoHa. Haxkoit 310 0yiers 3aK0BT IO CBOEMY
CofiepEAHiI0—EOACEPBATABENM, InlepaisHull, paiMKATbHNA 1M
JaEe COIiaIACTHIECEif—-3TO BCe PABHO: OHB 0IAHAKOBO AOIKEHD
6uTh cBATH B HepymnyMb. OueBHAHO, TAKEMD 06PasoMB, UTO Tpa-
AHnioBHAA Meroja G6yXers TO (AETOPOMD EOHCEPBATHBHHMB, €CIH
EOHCEDBATHBEHD 3aKOHB, TO, HANPOTHBS, (GAKTOPOMD IPOrpeccHB-
HHMD, €CIH IDOTPECCHBEHD 9TOTH mocrbamii.

PaBauMt o6pasoMs H ,001be cBoGopmas Meroga“, mpego-
craBigiomas G0iswiiii mpocToph cCyJleifcEoMYy cOCIOBilo, a uepess
HEro ® TOCHOACTBYWIIEMD BB JAHHHH MOMEHTH CONiaIbHHMD
HACTPOEHIAMB, MOKEPh OHTh CHION TO UpOrpecCHBHON, TO KOH-
CepBATHBHOH, BB 3aBHCHMOCTE OTH XapakTepa B3THXH TOCIOZ-
CTBYIOIIHXD HACTpPOeRiil,

YrBep&aTh, 4TO IEPBAd METOJA IO CAMOMY XapPAKTCDy CBO-
eMy Bceria EOHCEDBATHBHA, a BTOpad BCEria NPOrpecCHBHA,—
TAED He HEBO3MOKHO, EaKh HEBO3MORHO YTBEPAIATh, YTO 38-

Bscreess IIpasa. fusaps 1905. 4
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KOHD BCEI'la EOHCEPBATHBEHD, & (OMECTBEeHHNA BACTPOeHiA BCeria
IPOrPeCCHBHHL.

Bozsuems nas mpumMBpa XoTA OH TOIBEO 3ax0Hb: 0 POCMOG-
wuuecmen. Ilycth MH IpusHAeMP BB HAcTOAmee BpeMd, YTO
3TH 3aKO0HH, EaKb OXpaHAomie ,7K0HOMAYECKM CJA0HXB OTH
sECuIyaTanin cripEBAMEXH“, mporpeccmBEN. DBwio, oxmaro,
BpeME (I He Takb JABHO), KOTJa 3aEOHOJATEIBCTBO 3HAIO 3a-
OpemeHid POCTOBIMHYECTBA H BEHCOEKHXD HPONEHTOBH, & o00me-
cTBeHHOe MHBHie IIOBOPOTHIOCH NPOTHBS HEXH: mocibjEee, Ta-
EHMB 06DasoMb, CHIDPaIO POIb CHJIN DPETpPOrpajHOif.

Cp reopernyeckoii Toukn 3pbHia Bech BOIpOCH 0 ROHCEpBa-
tusMb wam auGeparmsml o6bux® MeToxs ORaswBaercd, cabroBa-
TEeIBbHO, HenmpaBHIbHHMB. Ho MOEeTs OHTH, OHB UpPABHIEHD
IPAKTHYECEH—C3 MOUKU 3IPIHIA HACMOAUAL0 MOMEHMA?

JA%ifctBATEIBHO, OTCTAIOCTP MHOIAXH COLIAIBHHXE HpEAIoO-
CHJIOKD COBPEMEHHHXB TDAEAAHCEHXD EOJeECOBD MOKETH CUH-
TaThCA BB HacToAmee Bpema oOmeMb MbBcroms. Heobxogzmmocts
EOPEHHHXD IIONDPABOKB, HEOOGXOJHMOLTh Cephe3HHXB YyIyymemiit
BH NOIOZEHIH TPYAANUXCA MACCH CTATa HACTOJIBEO OYeBHIHOIM,
yTO jawe, ynmorpedaas sripawenie Caieifnia, Bs pAZaxXs IPOTHBO-
MOI0EHAr0 Jarepd 3apOiHIACH BAKIOHHOCTh KB YCTYNEaMb.

Ho rar® 1aieko niers Bp XEificTBETEIbHOCTH 3Ta HAEJIOH-
HOCTh KB ycrynkaMs? TpeGoBamif TpyAdIimXcs Maccs, ,HEBIa-
abomuxs EI1accoBB, CBOZATCA BB o0meMb Kb Goabe mim me-
Hbe EODEHHOMY, PaJuKaibHOMY IIepecMOTPY BCEXB OCHOBHHXB
yCIOBilf COBpeMEHHAr0 3EONOMHYECEAro cymecrsoBaHia. Bubcro
TAEOT0 EODEHHOTO NepPecMoTpa MH HaGJIOZaeMB, OXHAEO, APYyroe
0YcHb CBOe0Gpa3HOe ABICHie.

Hosbitmie rpamaancrie KogeECH, Hamp. repMaHcRif uim pyc-
CEiff IpoeETH, ocraBaich Bcenbio Ha mouBb cTapHXT® HAYALE,
OTDaHHYHBAIOTCA TOJBEO ThMB, uT0 Koe-rgh BB moassy mobif-
mAxs CcoNiaibHNXB Tevemill xbialors BeckMa meompeybiemBma
yeryngn. Ha tpeGoBamie oGesmeunts BCEMTL BOSMOKHOCTh 9€I0-
pbueckaro cymectsosania oTeBualoTs mpaBOMB CyibH HA IOHH-
®emie HeYCTONRW, NpPaBOMB CyIBH EACCHPOBATh HEBHTIOJHYIO
cibiEy B T. I

OrxnoBpeMeRHO TeopeTnku MOXOGHON 3aROHOJATEALHOH I10.IH-
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THEH BHCTaBIANTbL YueHmie o0 OGorbe mmporoM® CyzedcrOMB
yemorpbmia. M nmomarmo, n6o mbrs Gorxbe yzo6maro cpepcra
Jii BTOX NOIMTHER HeompeabIeHHNXT® YCTYHOED, K4KB Cyjeil-
ckoe ycuorphmie: crapmit mopafoE® 6yzeTs yerymats 3xbch IEmb
»CMOTPA 10 OOCTOATEIBCTBAMB“, CIBIOBATEIPHO, TO YACTAMS,
3aJepEABAACH HACKOJIBKO BO3MOEHO A0ibe Ha Eax®io#t otabasmoit
101530140 8 :

Bors rzb, mo mamemy wmmbmilo, ucrHEEHE comiaismmit
HCTOYHAED CTOJb perIaMmpylomeidt ceba ,6oxbe cBoGogmoli Me-
TOJH HHTepHpeTanin“ # cBA3aHEOH cb Hel ,ABRoTOpOH Heonpexs-
JedHOCTH 38KEOHOJATEILAHXT npexnucaniit“. Eapa-im e y Bcbxs
4BTODOBE, CTODOHHHEOBS 3TO# MeToAH, BB uHc1b aprymentoss
Bb ed UOIR3Y MH Halijewmt sadBiemie, 4T0 TAEHMB IyTeMB, (.1aro-
AapAd NPHMHEDHTEILHOR DOIH CYI5H, MH uepefiieMb BB HOBEIME
HOpAJEAMD ,0633 %pymou*’ uim ,,6e3z PACUKAILHOU AOMKU®
OCHOBHHIXD HAYalb Xo3alicTBeHHAro crpod (cp. HAIp. BHIme—
yuenie Carefiza). Bodssb Takax® ,EPYTHXB HIH ,PAjHEAIb-
HHXD JOMOEB“, GoasEp Goxbe mim merbe pbmmrersmo#t mocra-
HOBEH BOIIDOCOBB CH OJHOM CTOpDOHH, co3HaBie Hen36bmHOCTH
yCTyHOREB—CB JAPYro#f CTOpPOHW,—BOTH 9TO BHS3BaIO Ha CBETH
Bozi# xoxTpHHY cBoG0xHAro cyjie#cearo ycMorphmia. By aroms
ed CHIA, HO Bb 9TOMD XKe H ed ,BeIJHEad CIAGOCTBH!

B® TOTH MOMEBTH, ROTZa ,3KEOHOMHYECEH cIaGHe“ 10.1yd9aTh
xbificTBRTEILHYIO BO3MOEHOCT CEA3aTh CBOE CIOBO M OCYIECTBHTH
CBOI0 BONIG, OHH (POPMY.TUDYIOTH 3Ty CBOI0O BOJIO BB H3BBCTHHXB
onpexbieHENXS NPHHNHNAXB, & He BB X0BEDYHBOMT IperocTaB-
JdeHiA CYABAMB DETyJIHPOBATH BX'H OTHONEHIA ,10 ycMoTpBmin“.
To, wro mpio6pbraerca TpyaoMs u GopsGo#t, He Jerko OTAaercA
Ha 9be 6 TO BHM OnJ0 ycxorpbmie. Kars BL o61acTe myGams-
HAro, TAKF H BB 00.JaCTH TPamRARBCEAr0 OPABA SAJIOTOMD UCTHH-
HAaro IPABOPASBHTIA MOZEeETH OHTb TOILEO OXHO—3IAKOKHOCD U
nPpasosow nopadoxs!

I. TMorposcxkii.

4*
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BuGops Bacroame#f TeMH A14 Me&IYHADOAHATO EKOHTpecca
Iydme Bcero IOEa3nBaeTs, Bb Kakolf mBbph merarersmo msmb-
HeHie CcoCTaBa NEHHTEHNiapHOH KOMMHCIH, yCTAHABIABAOMEH NPO-
rpaMMy MeXIYHADOIHHXD TIODEMHHXD EOHIPECCOBD H HACEOIBEO
mpaso ppaHnyscEoe obmectBo Societé générale dés prisons, Ha-
CTauBaBIIee Ha JONYIIEHiH BH COCTAaBh 5ToH KOMMACiE IpeicTa-
BHTeJell YY€HHXB 0OmECTBs. ITO GHI0 OH TOIBEO BO3BpAUmEHieMb
ED TOMy HOpMaJbHOMY IOpAAEY, KoTopuit abidcrsoBarsn Zo 1872
roja. MezaynapoiHHe TIOpeMHHE EOHTpeccH —ABTAME BHJIA0-
muxcd OpHCTOBS H TIOpbMOBBI0BS BChX® cTpams, Bo riash cb
Murrepyatiepons, Jiosmerio, O6amereMb, CO3BaBMIAXD IepPBHI
MeEAyHAPOAEHH TIOpeMHH# EOHrpecch Bh 1846 roxy Bo $pauk-
¢yprd ma Ma#inb. BuoepBue mnpepcraBHTeId HHOCTPAHHHXB HPa-
BHTEIBCTBD U TIOPEWHOH AJMHHHCTpAnin OHIA NPUrIaMEHH HA
koErpecck 1872 roza BB Jlomzomb, BO ¢b TEX® mop® oHE
cowin ce6d xo3dgeBaME H riaBaMH Aibia m mpusmawTs, yTo me-
HETEHNIADHNA KOMMHCiH, yCTAHABIHBAIOMiA IPOTPAMME KOHIpEC-
COBB, JOJEHH COCTOATb HCEIIOYHTEJHO H3H IPABHTEIHCTBEH-
BHYE upexcrasnTeredt. HecompBHEO, ur0o Tarad mocramoBEa CO-
BepmeHHO HempaBuibEa. Kak® ON cHIPHO He OH.I4 HpPEXCTAB-
JeEH NPABHTEIbCTBA DASHHXE CTPAHD HA TAKAXD KOHTPECCAXB

1) Jorzaxs Byxamecrceomy TopeMmONMy XoHrpeccy 1905 r. mo 9erseproMy Bo-
mpocy I ceenim: ,Les résultats de linstitution du jury ont-ils été tels qu’il y aurait
lieu ¢’y apporter des réformes?:*
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H KOMMHCiAXB, pesomonin mocabienxs He mpio6pbryrs EE BB
rakot uBpl smauemia MemAyHADOAHO-IPABOBHXH COrIameHi,
00643aTeIsHNXD 118 TOCYyZapCTBD, IPHHABIIAXS B HHXD YYaCTie,
a m0 UpexHEMy oCTaHyTcA MHBHieMT HAYYHNXF AaBTODHTETOBS,
EB I0I0CY EOTODHXD E&EZ0€ IPABATEIHCTBO OYAETH NPHCIYIIA-
BaThCA mO cBoeMy ycmorpbmilo, BB MBpB cBoero mpocebmenmia
Ch OAHOM CTODOHH ¥ B 3aBHCHMOCTE OTH OOIIaro YpOBHA pas-
BHTiA cTpPaHH b Apyrofl. Ho ecru pesomonia EOHIpeccOBd JOIEHE
GHTs IOJOKEHIAMH HAYYHEMH, BEDHEIMH JAIf HAYEH EAED €IH-
Ho#t 118 BcBXB CTpaE® IMCOHIIHEE, TO M BOODPOCH, IpejIarae-
Mue Ha O06Ccy:EjeHie XOIEHH OHTb CTOIb &e OOMHAMH H He BH-
TEEATh HMCEJIOYATEIbHO H35 MBCTHHXB ycioBift Toff mim apyro#
CTpaHH, o0Cy&JeHie EOTOPHXB Ha MEEAYHADOJHOMB EOHrpecch
yenbmenME GHTH He MomeTh. Bb camoms xBib, BospMeM® X0TA
O6u macroamiit Bompoch. By oO0bacHeHim 3ajaEHO# TeMH IeHH-
TeHIOiapHAd EOMMHCiA BHpaZEaeTh HOomelaHie, 4To6H OHIm mOfT-
BEPrHYTH H3yYeHil0 3aEOHOJaTexbcTBa TBX® cTpans, ril BBexeHs
AHCTHATYTH CyAa UDHCAKHHXB, 8 3arbus fo0aBiders: «La pas-
sion politique, I'ignorance, I'interet, la crainte, 'exces de clémence ou de
severité, la preoccupation de I'opinion publique somt autont de causes qui
agissent sur ces magistrats d’un jour, dont les verdicts n'ont d’autre con.-
trole, que celui de leur conscience». Taroe moAcHemie moxo&e CEO-
pbe Ha o6pmEHHTETEHH# BepAMKTH, Ha mpeapbmenie sazaBaemaro
BOLpOCA, IPH TOMB BB BHCHIE#l CTemeHH IPHCTPACTHOE H OXHO-
CTOpOHHee, a HOTOMY H coBcBMB HeocHOBaTexsHOe. KHakoi#t OH
abitcTerTensHO yieHn# pBmmica Ha Takoe moiHOe 3aGBeRie yue-
Haro GesmpucrpacTis. A npn ERBBmMEEXE ycroBiax® xbi1o 065-
AcHAeTCA OYeHb LpPOCTO. TeMa NperIoZ&eHa NPEICTABHTEIEM
IPEYECEAr0 IPABHTEJHCTBA, EOTOPOE SAHMCTBOBAIO CyAB IpH-
cagEnxd s Ppammim co BchMm HejoCTaTEAME NOCTAHOBER
3TOr0 CcyAa Bb Ha3BaHHONt cTpaEb, BLISHIBAIOIUME IIOCTOAHHKA
HapeEaHiA Eak® Bh caMol Ppamnin, TaES B B CTPAHAXD GIH3EO
nocxrbaoeasmuxs ed npambBpy: Hrazim, I'epmanin, EaHTOHAXB
IMise#napin. Ho Mo&EO Jm ZXaTh MOZOGBYI0O XapAETEPHCTHEY CYXY
opEca®ENXD BB AHraim, Poccim, Ascrpin, Hopserim, rab cy1s
OPHCARHHXD IOCTABIEHH NPABHIGHO, OTKYJa BOBCE HE CJH-
marca ®aro6s. Ja m o deMs coGerseEHO BAers phus. 065
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ocHoBHO# HAel, 00B OCHOBHHXD Yepraxs ycTpoiicTBa cyia mpu-
CABHHXD. JTH HJeH IOJI0EEHH BB OCHOBY CyJa NIPHCAKHLHXD
MEOro croabrif Tomy Hazazp. 3HaMeHHTHI S3HATOKB CyJa IpH-
CAXHNXE, NORONHH BbMenkilt ysenni#t Murrepmaiieps Bs cBoeMB
counHeHid, BumexmeMs Bb cBb1e eme Bp 1856 roay (Die Ge-
setzgebung und Rechtsibung iber Strafverfahren nach ibrer neuesten
Fortbildung dargestellt und gepriift) Taks ompexbasers (crp. 219
H 238 HA3BAHHATO COYMHEHiA) OCHOBHNA HAEH CYAd UDHCHAE-
HEXB: 1) DpHCAEHNE—TOH, NPH3KBaeMhe M3 BCEXB EIac-
COBB, TAKB YTO HXH BEDIHKTH MOKETH CUBTATHCA 34 BEPIHETH
-Beceft crpanw; 2) oHM He BAXOJATCA LOAD BIiAHIeMB IpeiB3d-
THXB B3l1410BB, 9aCTO CTECHAIMAXD KOPOHBHXSH cyAedf BB €BO-
001HOMB OOCy:#£]leHim JaHEAro ciydad; 3) 6rarogapd IPHCBOCH-
HOMY CTODOHaM® Ha CyAb IpaBy OTEIOHeHid, OHH MOryTh OHThH
IPHSHAHH CyABAMH, KOTODHMB CTODOHH IOJYMHAITH cedd camu;
4) oHE EMEHHO LOIb3YIOTCA XOBEpieM® 3a €600 N0AHYIW HE3a-
GUCUMOCID OME MPAEUMEILCMEEHHBL OPLanoss; D) onm phua-
0TH BOIPOCH O BHHOBHOCTH BB COTJacii Cb HAPOIHHMD CO-
3gamieMd; 6) HAKOHEN> OHM UOCTAHOBIAITD BEPAUKTH TAKAMD
eW3BI6aAWUMS J06mpie TACIOND TO.I0COBB, YTO Cy1h cwbio mo-
&eTh 0CHOBATH CBOf TPHroBOPH HA HXH BEPAHETE.

Kaks pesyaprars BcEXb STHXH JOCTOHHCTBD CyAa OpPHCHAZE-
HHX'h—YCHIeHie BIiAHIA MPABOCYAiA 6aa00apa 006nmpiw K& CYoy,
ycuaenie penpecciw. Uro e H3IB TOABKO UYTO IIPHBEJEH-
HOlf XapaKTeDHCTHEH OCHOBHHXD HoJoEeHi m wuie# Bp cysb
OpHCARHEXD LOABEPraercAd HJIH MOKETH IOZBepraTthca coMHEHI.
Behb oM noiomemia GescmopHH ® BOmIAE BB ILIOTH ¥ EpPOBb
Ea&jJaro Ky.ibTypEaro Hapoja. He ocmapaBaioTcd OHH BB TeMb.
Ho Tors ®e MunrrepMadieps 3aMBTHIB, 9T0 CYAP LPHCABHHXD
b Ea®nofl ctpamt npmHEMaeTh 0COOHWit o6suxs. Ha ators 00-
JNEB, OPH TOMB KaKh OHD BHIMICA BB I'pelin, H HampaBIeHEH
yiaps nesmrenmiapHo#f EoMyucin. Ho Moryrs im cropoEn n
ABl1eHid, NPUJAIMIA Cyly NPHCARHHXB BB JaHHON cTpamb mseh-
CTHHI 0044%3, NOCIy&EAT, OpeIMETOMb OGCy&ICHIA ME&IYHAPOL-
HAr0 TIOPEMHAr0 EOHTpecca. .Jyumuvs otebroM® CIYEHETH y&Ee
OpeJCTaBIeHHH! yBaBEaeMHMP HTAJIbAHCKEMTE yYeHHMB A. Crom-
0aTo JIORIalbh. 3ajaBaBuIiii TeMy NpEICTABHTENb IPEYECKOH TiO-
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peuno#t apmmmactpaninm v. Taomarsgo Daccia, EaE® BuAHO H3B
IEPBHXH CIOBH €r0 ,BEPAUMETA“ Halh CYAOMB HPHCARHHXD Bb
00BACHEHIM ToBOpETH O passion politique B O0YEBHZBO CUHTAeTB
UPACAEBHNXD I'PEYECKAXS HECHOCOOHEIMH Ge3UPHCTPACTHO OTHO-
cAThCA BB noamTHiecEEMB npecrymieniays. HaoGoporsr. A. Cron-
IaTO, OCHOBHBAACH BHAMMO HA Pe3YIAbTaTax® AbATeIbHOCTH UTAIB-
AHCKHXD UpucA®HNXB, Haxoxdars (Bulletin, Cinq. Série, Livr. I,
cTp. 299) nMeEHO HEOOXOAMMEIME PACHPOCTPAHHTL EKOMIETEH-
Oil0 Cyja OPHCAEHHXD HA& BCB IpecTymieHia mpoTss aiMHHE-
CTpalin, rocyAapCTBEHHAr0 NOpPAJRA, KOHCTHTYNIOHHEXD BOJb-
mocre#t m 1. 1. Jarbe r. Crommaro BB =Ravecrsb pia desideria
YEa3HBAETH, YTO eCIH HMOACYAHMHIl He mojpsepraica ocBEAETexb-
CrBOBAHII0 B COCrOAHIM YMCTBeHHHXBH CmocoOmHOCTe# 10 cyia u
Boupoch 0 BMEHAeMOCTH BOepBHE BOSHHKD BO BpeMa cyieGHAro
cxbacrsia, 10 pascmorpbmie xbae 101EBO OHTH IpioCTAHOBIEHO,
HOACYAMMEi Z0JEEHD OHTh HOABEPrHYTH HCIHTAHIO ICHXiaTpH-
9eCEOMy, & €CIH ORameTcd, 4T0 IOACYXEMHH JIymeBHO Goa1eHS,
TO CyAH, He JOBOLA BHOBb 10 cyleOHaro 3sachiamida, roamens
uMBrs npaBo npeeparats pBio. Beb st momerania  yme
OCYMmECTBICHR Ch NOJHEMB ycmbXoMB BB DPycCKOMB npomecch.
He 3malo, B kaEoif MBph onmpasamBalorca MBCTHRMH HTANB-
AHCEEMH ycloBiaMum naissEbiimia mpexzomemia r. Cromma-
T0, HO ¢B TOYRH 3pEEiA pyccEmx® ycroBiif a4 GH sarpyxEmIcA
COTZacHThCA HA OpejlomeHie 1) 00F HCKIIOYEHIN H3D KOMIIETeH-
nin Eakb 6yATo GH 4YHCTO TesHHYeCKEXD 1B1s o moprork 1ory-
MeHTOBB, BB EOTODHXD TARB YaCTO Aa&ke Cauulit BOIpOCH O IOA-
Jork okodgaressHO paspbmaercs He Ha OCHOBAaHIH BECIEPTH3H
BCEr/a BeCbMa MAl0 aBTOPHTETHHXB YuHTeldell YHCTONHCAHIA, a
Ha paspbmenin ciommo# RE3EeHHON 3aragkm, ribk yme TpyxHO
OTPHIATE EOMIETEHTHOCTh IPHCARHHXD H 2) HIM Ha NpEAIo®e-
Hie 3aCTaBHTh NDHUCAKHHXD BB NDPHCYTCTBIH CYA& OTEPHTO IO
ouepea:m roaocosarh OTBBTH Ha mOCTaBIeHHHE BOIPOCH. JTO
ABHIOCH OH HeCOMHBHHO 3FAaYHTEILHHMB 0CIa0.JeHieMD Yyc.IoBiif,
OTPAEJAOUEXS NPACABHHXD OTH BCAKHXD JaBleHiff Ha HHXB
H Ha cBOGOAY HXB BEDAHKTA.

Bs aucrts mbps, npepraraeMuxs yBamaeMmuws r. Crommaro,
caMoe riasHoe MBCTO 3aHMMAeTs, KAKb MH TO.IbRO 4TO BmbaH,
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msybnenie EoMIeTeHNiW; KD TOMY e, HO Bh OPOTHBOIOIOEHOMD
cMuCTB, CTpeMHTCA HOBHAHMOMY B npepioxmBmift Temy r. Tm-
Baisfo Daccia. Ho MoZeTs 1@ BOIpOCH O EOMIETEHNIH Cyia
IPHCAXEHNXD CYATATECA B0oOOmE OGIMHEMD BONPOCOMB, EOTOPHIE
Mo&eTs OHTb paspbmeHs MeXIyHADOAHHME KOHIDECCOMB 14
BCBX® TrocyAapcTBs H A1 BCAEHXTD NOAOEeHi# opmEakoso. He
4BIdeTcdA JH IOCTAHOBKA BTOro Bompoca HauGoxbe pasmooGpasHoit
Bh 3aBHCHMOCTH OTH HAI[IOHAJIBHATO TeMIEDaMEeHTa, IHOJHTHYIE-
CE&ro0 CTpoA H T. 1., UPDH 49eMB TO HIE Jpyroe OrpaEHuenie
EOMIIETEeHNil BOBCe HE MOXEETH ABHTHCA JOEA3aTENbCTBOMD HH
HecOoTBBTCTBIA CyJ8 NpHCAEHNXT BooGme 111 pasphmenia xam-
Ho#t Eareropim xbrs, HE jame HecoorbreTBiA J1a pasphmenia
9THXS AEIP 114 XaEHO# CTPaEW, HO BB Apyroe BpeMa. Takoe
usubnenie Eommerernim ceopbe Bcero yrasuBaers Ha G60phOy,
EOTOpas Bejerca coBCBMB Ha JpyroMt moxt GpaBu H pesyas-
TaTH KOTOPO# OTPAKAaOTCA HA INOCTaHOBKB Cyza IpDHCARHHXD
6e3r BcARO# co cropoEHH nocrbgmaro BuEH, Bb camoms 1Bk,
eme MurrepMaileps (crp. 237 HassaHHaro coumHeHia) samB-
THIB, YTO eCIH BB CTpaHb rocmoxcTeyers BO3GyZjIeHie yMOBS,
TO Jaze H KODOHHHE CyIbH HEe BB COCTOAHIH YJep&KATHCA BARIH
oTh 00maro rocmoacTsylomaro TedeHid. IIpeEpacHuMT pasBu-
TieMb 9TOr0 IOJOKeHiA ABifercd BhCEasaHHOe I'aGpierens Tap-
JoMB npu obcy®zenim BB Societé générale des prisons Xorraja
Kpionma o cyxb medipenors (Rev. penit 1899 roga) cooGpame-
Hie 0 TONB, 9TO CyAD IPHCAEHHXD, ABIAACH NPEJCTABATEIEMD
n kaEp Ou oribremiens o0mectBemHaro MbBHiA, He MoZers
0YEeBHIHO HATH IPOTHBH 3TOro obmecTBeHHaro Mabmid, He omo-
pOYHBD H COGCTBEHHATO CBOEr0 IPOMCXOEAEHId.

IIpruaan Fe, IO EKOTOPHMB HPABUTEILCTBO PACXOJHTCA CB
00mecTBOMT BO B3IAAJAXD, CTENEHb JTOTO HECOraacid, ropay-
HOCTb GOpr6H u TBMB Ooxbe BOompoCc® 0 TOMB, ETO DOpPaBb-—
9TO0 BCe BOHOPOCH YHCTO MBCTHHe, cTroAmjie BB HEPasPHBHOMH
cBA3E €0 BCBMB BHYTPEHHHMD CTPOEMB JRHHArO TIOCYAAPCTBA H
noroMy pasymberca He mOlIe&amie EOMIETeHIIM MeEIYHADOI-
Haro komrpecca. Ho moBropsio, Bce aT0 HA Bb ®KaBo# mbph me
MOZETs HOCIyBHTh MATEpPiaIoMb A1d BHBOJOBR O XOCTOHHCTBAX'B
H HEJOCTATEAXD CyAa NpPHCAKHHXB, & OTCHISETH Kb COBep-
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MEHHO JAPYrOMy IOJHTHYECKOMY BOHODOCY: IPH EAEHXB 06CTOA-
TeIbCTBAXs M YCIOBIAXD IPOMCXOJHTH DA3HOrJIacie BO B3rIAZaXD
Me&Jy UpPABHTEIECTBOMB M OOIMECTBOMS.

A mosBoxo ce6B xarbe mpeACTABATH JOEA3ATEILCTBA BB MOJ-
TBepEAEHie 'TOro, 4r0 BCB HapekRamiA H& CyAP IPHCAEHHXD
mxbiors wacro MEBcTHHE XapakTeph, 06yCIOBIHBAEMHE M YHCTO
MBCTHHME DpPRYAHAMA, 9TO TAEEMA Ke MBCTHRMEH NIpHIHHAMH
JOLEHO OHTh OGBHACHEHO M JBHAEHIe BB MOIb3y 3aMBHH cyja
NPHECAZHEHXD CyAOMD meddenoss, ABHEEHie, EOTODaro BOBCE
mbrs Em BB Amrmim, EE Bp Poccim, Em BB ABCTpiE, HE BB
Hopserin. Ho npexae vbMT mepefitH E® BHACHeRHil0 XapakTepa
ABHEEHIA IPOTEBS CyA& NDHCAXHHXS BF HBROTODHXT rocyzap-
CTBaXB, # OH Zelals YCTDAHHThL eme oxHO comEBmie. Br ca-
MoMs xBrB, Herssd e roBopETs 00F O0meEM’ JBHEEHIE IpO-
THB CYA& IPHCAXHHXD II0 IOBOAY B3rAAX0BD TARD HASHBAEMOM
BTaIBAHCKO# aHTpOmOJOTHYEeCEO# mMEONH ¥ ed mocrbposareneit
Bb DasHNX® cTpaHax®. IlojBeprad BCIO IOCTAHOBEY COBpEMEH-
HAaro cyia ®ecToro#t npurHeB, meoza sra TpeGoBara sambnu
cyia EoLIeriiMm Bpayelf 5ECIepTOBH, KOTODHe GH H& OCHOBA-
HiE HAYYHHXD ARHHHXSH onpexBidin OH cTemeHb OMACHOCTH JRH-
HAro IPECTYIHHEA H Ty EKAaTeropiio, pASHOBHAHOCTH, Kb EOTOPOi
OHB A0:XEeHB OHTh oTHeceHS. CToab ropAHA TpPe6OBAHIA BO HMA
HAYBH OEA3&IHCh, OJHAKO, IPEXbABICHHHMH (€3b XOCTATOYHATO
ynoxmomovia. Hayra, B HMeHHO IDH TOMB RHTPONOIOTHYIECEAA,
BB IMIB TAEHXS JIyYMAXH CBOWXH CATH Earh Mamyspie, To-
nrEaph, Dpyapiers camuyMb pBmaTeIrsHEME 06pasoMs OmONYH-
aace Ha mjer Jom6poso ma IlapnmceoM®s EoHrpecct amTpomo-
Joroes B 1889 roxy. Ha DBproccexscrit korrpeccs 1892 roaa,
OTBEPTHYBIIi# 3Ty XOETPHEY, HTAIBAHIOH COBCEMB He ABHIHCH,
a gorza Bp 1896 roay, ma komrpecct Bn JHemet Jlom6poso
H ero Xpyssd IONDOGOBAIH SAIHMAT, CBOW AOETDHHY, TO UMb
IPHMIOCs BHCIymMATh ropavia m pBaria Bospamemia Bchxs wb-
MENEEXD ICHXIaTpoBb, Bb ocobeHHOCTH Nicke, aBTrOpa BeIHEO-
aBunaro coumnenia Verbrechen und Wahnsinn beim Weibe m samB-
uaTessHN# XOEIaxD 10ETOpa MHHOBMYH, DyMHHA, EOTODHH Ha
ocHOBaHim HECKOILRAXS THCAYS HaGIojemilt pbmnreisHO 0T-
Beprarb CymecTBOBaHie THIA IPHDPOEJCHHAT0 MPECTYNHHEA.
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Ho orsepras cymecrsoBamie TAIA DPHDOEIEHHATO IDECTym-
HHUEA, HayEa, Bb JUOE ef fBHCTBHTEIBHO Cephe3HHXD IpEACTA-
Barerelf, 0a&HA OHJIA eme pash MNOATBEDAHT H HOAYEPEBYTH
TO, YTO OHA BCETja TOBOPHJIA: BCIO OTHOCHTEJBbHYIO HEMPOYHOCTH
BHBOZXOBD MejunaHcEo# Haykn BB Bompochk o BMBmemim. Ilpm
TAEHX YCIOBiAXDH OTOATH H npereHsin TBx® m3s mocabzosa-
rexeft Jlom6poso, Ekoropwe, EaEh HanpaMEBpB pycckie yvemme:
menxiarps II. M. Kosazescki#t Bp cBoems mscabposamim ,Cy-
Ae6aa ncmxomaroaoria“ m topucts J. E. Baaxamiposs Bb co-
unneni# ,lIcuxorormueckoe macibroBamie HA yroxoBEoMs Cyxh“
"axoju1a paspbmenie Bonpoca o BMBHeHiIE BH MHPOKOMD cMECID
3TOr0 CI0BA NpHCABHKMA 3achiaTerqMnm HeHAYYHHMB ¥ TpeGo-
Bainm BBEpemia ero Bpawams. Mexay thmn, fame BB THCHHXB
npexbiaxs o BMEHeRIM B HODMAIBHOCTH 4UHCTO (H3UYECKHXD
BpauH, B ocoOennocrH xbiicTBHTEIbHO CepheSHEIE YYEHHE, 3a-
TPYABSIOTCA YaCTO JaTh EaTeropuyeckilt orbrs, a Thus Membe
mMberca ocHoBamifl a4 mepexaunm BpalaMb Ha pasphmenie me-
usybpamo Goxbe mmupokaro Bompoca o BMBHeHiH MopaTbHOMS,
CONia bHOMB, KOTOPH# Eark® cupasesrnBo sambrars A. Crommaro
Bb cBoet crarbd BB Revistapenale (1893. Iioms—La Funzione
sociale della giura popolare e i limiti della sua competenza) Momers
6uts paspbmeE® ToibEO uUpeACTaBHTEXAMH  conscienza. sociale,
o0mectBeBHON coBbern—mpucaEHuMn 3achaareramu. Tarmms
06pasoMs JBHAERie, BH3BAHHOE AHTPONO.IOrEIECKOil mEoxof,
ZOIEHO GHTh NPH3HAHO UEPEAHTHMB H OCTAETCA NPUIHATH IBH-
#edie OpOTHBD CyAa HPHCARHHXD 4ydAcTo MbeTAmMb. Bb Kakoif
ubpt aTo EMeHHO TaE®, Zyyme Bcero pa3BACHATH CaMHit Epar-
Kiff 0030pp 9THXH jJBUKeHi#! BH HBEOTODHXB rocyXapCTBax’s.

Hauymenus cp I'epmanmiz. 31bcs mbMengie ydyemne IopHCTH,
Chb HXD Ji060BbI0 Eb cucreMarmeb, BCTpETHIM BB CODOKOBHXB
rojaxs 19-ro croxbria c® EpaifHEME HepacmolomeHieMb JBH-
#emie BB NOAB3Y CYXa NPACARHNXD, mejmee u3p Ppannia. Br
cuay BTUXB cAMOaTiff, Eaxh rosopurs Kécraums eme BB 1849
rogy (Der Wendepunkt des deutchen Strafprocessverfahrens) mbumengie
yueHHEe IODHCTH NHTAJIACh 3IMATATH JopedopMeHHHI! mpomeccs,
CH ero JeraibHOI0 Teopiel JOEa3aTebCTBh, OCHOBAHHNA GyATO
6 Ha Hayusdolf pasmburb AorasaTeIBCTBB, TOTAA EAKB Bep-
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IMETH NDHCARHEXB YACTO HHAHBAAyalpHHE HN IOIh KAKyIO
cacTeMy moaBegeHn Owts He Moryrh. Ho, kak® cmpasegimBo
sambraas Opraods (Das Strafverfahren in Seinen leitenden Grundsitzen
1858) Bbpa BB ynBOBHHMYIH cyIr OHLIA NOKEOJedJeHA ¥ CYXH HpH-
CAEENXS GELIB BBeAeHD B0 BeeX Iepmanin. Thus me Mente nbuen-
i€ CX0JaCTHAKH He HOMADPHAHCD; KD STOMY IIPHCOEIHBHIOCH elie LI0-
BHHECTCEOE j1BHXeHie mocab 1871 roga ® moTomy mpu BRpPaGOTRS
00erepyaHCKaro yCTaBa yroaoBHAro CyL0IpOH3BOACTBA OHLIa cxb-
JAHA IONHTEA OTEA3aThCA OTh HHO3€MHAI0 CyAa OPHCAEHLXSD H 3a-
mbEETs ero cyzoms meddeBoBs, IpE KOTOPOMD BIEMEHTH 06ume-
CTBEHHEE HAXOXATCA B HOJHOMD IOJYHHEHIH y I0PHACTA TEXHHEA.
IlonuTka T2 HE yAalach H CYAD NPHCAKHHXD 3aHAJD Bb ycTaBh
1877 roja, XoT4 E O4YeHb OrPaHHYEHHUE IO KOMOETEHNIA (BaE-
Bbfmia g3 uacia Verbrechen—impu Tpexuiemoms jbiemim), HO
BHJHOE HOJ0&Eemie, a Bb oOmectsE m Hapogb cHHECRatr®B Trpo-
MajJHy0 M Hemokoaefumyno wuomyispHocts. Ho lopucta me ysu-
Maiach m B 1892 rogy Ha cwpb3pb repMaHCEHX® IODHCTOBB
(Verhandlungen des 22 deutschen Juristentages) GsL1® mocTaBieHD BO-
IpOCH, MOAHO JIH DPEKOMEHJOBaTh CYAD mefdenos X1 saMbru
cyia mpuca®enxbs. OrsbuaBmilt Ba HEro 4ieAs BHCIIALO CyAa
s Mrnmepn Illtenrze#tns ormBrEas, 9to cyAdr meddesoBs He
BH3Balh HM NOXBaJH, HW I0pHuanilt, Ho BecomAtHHEO (cTp. 110),
yTo meddeHH HACTOJHEO Bb PYKaXb CyibH EOPOHHArO, YTO OH-
mosumia co cropoHn meddenoBs HEBOMOKHA, Memly TbMB
OCHOBHOH CMEICID CyJa UpPHCAEHHXD HMEHHO Bb OTIBIeHin HXD
CKaMBH OTH CEAMbH KODOHHHXE cyAedf, Bb HX's HEe3aBHCHMOCTH,
A4 TOr0 Ee YTOGH yCTpaHUTh HegopasymBuie npm momuMamiu
NOCTAaBIEHHHNXD BONDPOCOBH, HAZ0 AaTh HMB JANb BB PYKOBO-
Aureln KOpoHHaro cyisio. (OfHaKO HEI0BOABCTBO CYAEGHEMD
crpoeMd pocio & Mmemcrepcreo IOcramin co410 HY&RHHMD
BHECTH BB peiixcrars BB KOEOE 1895 roja mpoekTh HOBE.LIH,
saTpornBamelf mbamit pAxs BoOpOCOB® BB 061acTH CyAeGHHX®
IDOPAJROBH; BBOAHIACH AUENIANif, YBeIMYABAIACH KOMIETCHIIA
medgeHoBs HACYETH Cyia NPHCAEHNXB; HAMEYeH® OHIB PALD
B xpyrexs MEps. HoBeaza me mpomia s pe#txcrarb, rxb amenno
He IODHCTH, & MipgHe, To, 4ro HBMOH HaswBaloTh Laincelement,
00pymIAIHCh HA 3aKOHONDOEKTH BO HMA HEyMOIHMMOH .JOruks
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®H3HW; OHIO0 YEa3aHO, YTO ABHEEHie He MOHATO; BB HAapoxh
€CTs HeXOBOJECTBO, HO BOBCE He YuacTieMD OGIECTBEHHAro0 aie-
MeHTa BB OpaBocyaim, HE TEMB Membe CyZoM® HDHCARHEXB,
CTAEABIMIEMS TDOMAJHYI0 IONyIADHOCTh, & HMEHHO CYXOMD CIe-
OiaIncTOBD, IaBATEepEXTaMH, rb#cTBylomuMm Ges® ysacria o6me-
CTBEHHAr0 8i1eMeHTa; Bb Hapoxb cromaizocs y6bzjpemie, 9ro aTH
CyZH ocy®jgalorh BeBHHHNXB. Crbiyers sawmbrars, uro TaEie
pe3yabTaTH ABATEILHOCTH 3THXB CYA0BH 06YCIOBIHBAIOTCA II4B-
HEIMB 00pDa3soMB HeyAOBIETBOPHTEILHOCTHI0 TBXB moImmeHcEux®
1osHaEil, EOTOpDHA 3aMbmawrs cabicreie BB pbrax®s moacya-
HBHXB JaHArepmxTaMb. HoBelra BH3BaJa OOMHADHY JHTepa-
TYPY '), IDE YeMB BB IOJB3y 3aMBHH CyAa DIPRCAEBNXD med-
deHaME BEICEasalzoCh CPaBEHTEIPHO HEMHOrO; IHCABINie II0 BO-
mpocy aMrcpuxtepH, npeichrarerscrBylomie Ha cyaxb medde-
HOBB, NOAPOGHO OUHCHBAIA, EAES OHH JePEATH BB DYEax®
cyas meddenors, a EhEoropre (EKaEs HampEMBps 3aMTeps)
HepoymbBarm, raks coGcTBeHHO 6yAETH JOCTHFHYTO COTJAaleRie
H egumHCTBO IbicTBi meddencraro cyia, Korja 6yieTs He OJHHD
cyasd, a HBCROTBEO, EOTODHE HEBOIBHO COCTaBATh OTABABEYIO
ors meddenoss Eoareriio. Jame m EeraBmie 3aMBHHTH CyIs
NPACARHNXE CyI0MP mePPeHOBT HAXOAWIE HEOGXOZUMEIME CO-
XDaHHTs 33 HOBHMB CYIOMP Ha3BaHie Cyfa HDHCABHHXE, B
BUIy nomyiapEoctH mnocrbxmaro, a aurcpmxreps Kome jpame
OpAMO 3aABHIB, YTO CYAD IOPHCAEHHXD IONyJApeHB BS Hapoib,
n aumsb das gelehrte Beamtenthum mporues. IIpomio memsoro abrs
n BHOBb BB 1903 roxy MummmcrepcrBo IOcrnmim (Das Reichs-
justizamt ) o6pasoBazo Hommmecito 14 paspaGoTEm mpexmo.Io-
AeHilt 0 mpeo6pas3oBaHiM repMaHCKAro cyjle0HAr0 CTpoi H IoO-
cTaBE10 9ToM EomMmccim 21 Bompocs, BB ToMb umcrb mocyrk
npacaEHuxs. Cabxyers sambraTs, 4To repMaHCEad JHTEpATypa
nocrBxERX® JBYXB Tpex®d IBTH JaeTs EapTHEY OYeHb HeCHO-
RoffHAro OoTrHOmeRHid o6mecTBa KB A1y mpaBocCyZif, MOBEAAMOMY

1) d pssymbo Tpyas Binding, Cordes, Stenglein, Oehler, Mamroth, Auerbach,
Samter, Schiffer, Kohne Aschrott, Slupecki, Beling. Kade, Goldenring, Clodius,
Schocnemann—cy. moxpo6auii 063ops cabsamunft maon B Ryprasb Muuwmcrep-
cra KOctauin 1896 roxa imask.
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HMOARTHYECEIA cTpacT pasropbincy m Aa0TH Epadine 0xHOCTO-
poERI0I0 BHOAHE APYrs Apyra mCEA0Yalomyln onbEEy roamocTm
cyxoycrpolicTBa B CyxompousBoactsa. Tar® mactops Wahl (Unscre
Rechtspflege im Volksbewusisein) JoEa3uBaeTh, 4T0 CcOBpEMeHHAA
repMAHCEAd I0CTANiA HAYTO BHOe, EAED ungeheuerlich himmelschreiend
Klassenjustiz Teoxops Junucw mpodeccopd mcEX0XOrim Z0X0IHTEH
A0 3a8BIEHid, YTO HENOABYmHOCTb cyAed —azerenga. IIpodeccops
Pugureps mpomsmecs nbayo Quisnmery Bb npycceo# mazarh

‘TOCHOA® OPOTHBH KACTH JODHCTOBB, NPECTARD KOTOPO# Epaiime
-6ucTpo magaers. Jiogsurs Pioray B® Gpomiops Mehr Schutz fiir

die Rechtspflege ommcmBaeTs pasHOOGDA3HNA BIiAHIA H BIacTell
H rasers, EOTODHA OPHXOXHTCA HCONTHBATH CIBACTBERHON m
cyae6no#l BiacTH BB BXDB AbarearHoctd. Aulus Agerius @ Numerius
Negidus (Preussische Strafjustiz) ommcuBaloTs upesBHYaltHO mpeoGia-
Agiomee W BpejHOe J1i NPABOCYAiA BJidHie NPOEYPATYpH, B3
PAZOBT EOTOpO# mpemMymecTseHHO sambmalorca mbera cyzeit m
upeswbpENA TpPeGOBAHIA HPOEYPOPCEAro HAJ30DA, CH KOTOPHMH
CyLy TpyAHo cmpaBaaThcd. Marepiars Aid BHBOZOBH 0 abaTess-
HOCTH CYAOBB Aal0TS raser, HO BMberd ¢ TBM® o0BB BHO-
CATS W NOJHTHYLCKYI0 OEDACKy, IO0dTOMYy OJHA CTODOHA CCHI-
aaerca BHa Vorwérts, apyraa Ba Reichsboten (cp. Dr. Lippman Zur
Kritik richterlichen Urtheile ‘und der Rechtspflege 1901). Ho =
IOpHCTH npodecciorarbHble He OCTAOTCA BB ZOAry; HA CTPAHH-
naxs Deutsche Juristen Zeitung sa 1903 roas paxs craredf:
Illrenrie#ins Hax0AdTH, 9T0 BB CyAS NPHCABBNXT pa30yapo-
BaIuCh H H3BAIE B3 ero BEabmia 1baa o rocyzapcrBemHEEXB
IpecTyILIenidxs, 0 HADymeHid 3aKOHOBD O mevYaTH, & IaMms
HoscHAETs, KT0 HMEHHO pAa30yapoBaicd, 3adBidd, 4To in Kreisen
der Juristen BBTH commbmil BB meo6xozmMoctn 3aMBHETH CyAB
OpPECAKBHXD CyioMs meddenoss. Ilo sroMy mnoBoxy mouren-
HHY aMTepuxreph 3aMTeph, Cb CYEACHIAMA KOTOPATO MH yXEe
Bcrpbaasncs mpr pasbopt mosearm 1895 roga, roBopATH, YTO
ONHTH He JaIhb HUEAKAXD YEa3ami#f, wroOn meddens Guin xe-
JATEIPHHMH CYABAMH BB SaIYTAHHKXD IODHXHIECEHXD BONPOCAXB
B 9ECHEDHMEHTD CB COejHHEHieMh NDHCABHNXD Cb CYAbAMH
Bb OAHY Eol1Ieriio OyieTs HecOMHEHHO OmAaceHs.

A aywawo, uto 3TOTH EpATEill 0630pH pedopMaNiOBEHXT ABH-
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memift BH 061aCTH repMaRCKAr0 Ccyie6HAro cTpod BUOAEE yoi=-
xaers, Bp Raroift MBpk spBes Bompocs o eyl nmpmcABEHXE n
0 cyaxb mepdenosr HAXOAWTCA H CTABNTCA BB HEDPA3DPHBHYIO
OPTAHHYECEYI0 CBA3b €O BCEMB Cyle6HHMB CTpPOEMB, BB Rakoil
ubph sTE BOmpocH mpexcraBadiorca BB 9HCTO MECTHOH, cHIBHO
OEDAmenHO# NOAMTECKHMH CTDACTAMH, o060109E5 ® HaEoHeNS,
Bp Eano# mbpt Bch stw jgamEMA npm TaREX® yca0BiAX® He
MOTYTH ABHTHCA' IPEIMETOMB OGCYEIEHiA MeEIYHAPOAHArO EOH-
rpecca, pasymbercd coBepmeHHO He EOMIETEHTHar0 XiA TOro,
9To0H pa3o6paTscd Bb MBCTHEIXB ycIoBiaxb. Ja& Hagomenms &
AyMamo, 9TOo IpeXBEAymee H3I0EEHie BOBCE H HE BH3HBAETH
yob&xenia BP cymecTBoBaHIE EAKMXB JIHGO HEZOCTATEOBD BB
noctanoBE’S cyaa npucaRERX®. Exnacreennnit Teep sl BHBOIH, —
yro B5 I'epMamid yueHNe OPHCTH 10 UYHCTO TEOPETHYECKHEMB,
A OH JZep3BYNB CEa3aTh Jame UACTO CXOJACTHYECKHMB CO00pa-
AEeHIAMB, CB CAMATO BBEJeHiA CyAa IPHCARHHXD OTHOCATCA Kb
HeMy BpDaEJIe0HO, 9TO He Mom/eTh pasymberca He oTpamarsca
rpafime mary6so ma pbarersmoct® BToro mHCTATYTa. B3ambms
Cyia UDHCARBHXD ,IODHCTH“ J0OGHBAIOTCA BBeleHid cyia medde-
HOBB, TOJBEO IIOTOMY, 9T0 3Ta opMa cyza ZaeTs Gompmilf mpo-
CTOPs ¥ BOSMOKHOCTh KODHCTAMB BIiATh Ha paspbmenie xbrs u
CTaBHTH OGMECTBEHHH{ 3J1eMeHTH Bh IOPAMOE HOIYHHEHie IOpH-
cramb. Ilpm 5TOMB IODHCTH HHCEOJBPEO HE CMYMATCd TEMS,
9T0 CyAeOHHH ONNTH He JaeTh HHKAEHXD AAHHHXD, EOTOPHA GH
o6bmare BoBo# MBpb vcnbxs. Bnpouems u BB I'epwanim, m B3
HUrasin, u Bp IlIBeitmapin u Bo Ppannin meddencroe 1BrxeHie,
nvbomee BecoMABHHO EpalfHe .erEOMHCIEHHHI XapakTeps, He
IPEBEIO HM EB KAKAMD De3Y.IBTATAMT M COOTBETCTBEHHHA mpej-
HOJ0EeHid OHJIH OTBEprHYTH Tag®e Eakb H BB l'epManin.
Tars Bp Hramnm, ryb Toxe yupemieHa o0co6ad EOMMHCIA
114 BHDaGOTEM HOBaTO YCTaBa YrOJOBHArO CYJOIPOH3BOICTBA
(Atti della Commissione instituta—Lavori preparotorii del codice di pro-
cedura penale per il regno d’Italia) mspberemi iopucrs Ileccmma
HONHTA.ICA NPEIIOEHTh BBeleHie B3aMBHT cCyZa NPHCAEHHXB
cyia meddenoss m3s 4 KOPOHHHXT H 8 meddeHoBs, CINTHXD
BB OAHY Eoareriio. B® moassy aroro mpexromemia r. Ileccmma
mpuBelbs COOOpaEeHid YNCTO OTBIEYEHHHA: TOBOPATD, YTO IPHCAE-
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BHe sachaaresm—aro o6mecrBennad copbers, HO BBAL OHE mpeg-
CTaBASIOTH He BCe O0mMECTBO, & JHMB HauMenbe MHTeLTHreHT-
Hy© uacTh, HanMeHBe npmBHYEY0 BB OTABEeHIHm cmpaBeilHBaro
OTH HeCHpPaBEZAHBAr0, & IOTOMY, YTOOH YCTAHOBHTH IIOIHOE IpE-
CTABATEIBCTBO BCEro OGMECTBA, HALO CIUTH IOPHCTOBH CH HPHCAE-
mevA.  IIpepzomenmie 8TO moxBEprIOCH BH EOMMHCIH &eCTOEOI
EputHEB co cropomn JyREwEH, yrRasaBmaro, uro He uMBercd
HHRAEHXD YEa3aHi! Ha IpeEMymecTBa CIigHiA KoXreri#t BB OXHY;
9T0 ecIW JAONYCEATH TAKOe cligHie, To Jayyme coBcEMD 3aRpHTH
CyAB NOPHCARHHXB; GOIbMIHHCTBO KOMMHCIH OTBEprI0 HpefIome-
mie [leccHBa B IOCTRHOBHIO COXDAHHTH CyAD IPHCAEHHXD BB
auEBmAeMs ero BEXE. CoBepmeRBEO aHAJOTHIHOE HpejIOREHie
6uao cxbramo Bp EamrToEB Iopnxb (mmemmo criamie 3 KopoH-
HHXB CyAet I 6 NDHCAEHENXB) H GHIO OTBEPrEYTO, IPH UEMB
CyAs NPHCAXHHXB COXpaHeR: BH HuBBmEeM® ero cocrasb (Dr.
Rottenberger—Klein, Geschichte und Kritik des Schwurgerichts-verfahrens
1903 crp. 253). A aymaw, uro npuwmbps ramroma Teccmma,
rxd EopomHHE CYABH TOZEe BHGODHHE, KAED W LPHCAKHHE, €1Ba&
AN MOXEETH WITH BB CYETh.

IMozauys Heycnbxom® Romumaace B Bo Ppanmiu armramia
Bb NOXB3y BBeAeHiA cyia meddeHoBs B3AMBHD CyZa HmpHCAR-
8uxb. CoorbrcTBEeRHOE mpexIozenie 6HIO BHECEHO Ha 00CyEje-
gie BilidTeasHAr0 Qparny3ckaro o6mecrsa Societé Genéralé des prisons
Kpiomnr (Jean Cruppi), aBropoM® H3BBCTHO!N, MOEHO CRa3aTh BH-
Jaomeftca pabor 0 QpaHOY3cKOMT cyze6HOMD cTpob La cour
d’assises. IIpemia 3amazm gpa sacBzamia (Revue penitent. 1899 n
1900), upr uems HamGorbe BHpalomieca (paHIy3CEie OPHCTH
BHCKa3&IHCh KATErOPHYECEH 33 HHAbmAIA cyA®P DpPHCARHHXD
(T'apcons, I'appo, Bpero, Py, #oam u ap.). I'appo orwbraas,
9T0 CyIh NPHCAZHHXB, HMEHHO BB BHIy €ro HE3aBHCHMAro OThb
EOpDOBHOR Koaerin HOJ0ZeHid, BHHYXKZA€Th CBOHMB IPHCYT-
CTBieMB EB TOYHOMY cOOII0feHil0 BCEX® IPOMECCYRIBHHX® mpa-
BB, OTDARJSOMEXD BHACHEHie HCTHHH H NpaBa JHYHOCTH,
910 OHD 00€3MeYHBAETH HHJWBHAYAIHSANi BH MBpaxs, NpHHEE-
MReMHXP OPOTABS HPECTyNHEEOBS. I['apcoH®, NpH amIIOKEC-
MEeHTax® CoOpaHid, NpEBOIHID DPEMEDH MyZecTBa, UpOABIEH-
HAT0 NDHCAKRHHMH UDPH BHEHECeRIH BEDAWETOBH IO TPOMEHMD
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Abzams. Bpero orwbrnis BamHOCTH CAMAro XapagETepa BEpAHETA
IPHCAEHHXB, EOTOPHH ABIAeTCA OKOHIATEISHRNMSH, 6€3m0BOpOT-
BHMB, OpeicTaBiders paspbmenmie n ymMEpoOTBOpeHie BoaHeHis,
BLI3BAHHArO IpecTymaenieMb; le jury c'est le peuple, il est irrespon-
sable, il est impersonnel. IIpodeccops Py cmpaBerimso ykasars, uro
He EMBercd DOBHO HHEAEHXD JAHAHXD, YTOOR PA3CYHTHBATH HA
yerbxs meddencraro cyia Bp mpEmbHemim BB xbiamb, pas-
CMATDHBAEMEIMT NpHCAEHHMHE 3sachiarelaMu, Eorza jxaxe Ha
poiEEB STOTH HHCTHTYTH HpHMBHAETCA JHIb Kb MAIOBAEHHMD
xbaamr, a Tyrs BEAP eme NIpEACTOHTs Iepecajka Bb HOBHA
ycaosia. IIpaBza, mBEoTOpme H3® mpeichiarere#t mpoBEHNiAZL-
HHXB CYA0BH BHCEaszaiuch 33 meddenckilf cyas, Ho onE BMBerh
c¢h TBMB b OueBHZHOK0 NBIBI0 XapaKTEDHSOBATH COEPOBEHHYIO
MHCJb, DYEOBOAHBINYIO HMH, TDeGOBRIH OXHOBPEMEHHO eme 60Jb-
maro vceieHid ® 6e3s TOro HeorpanHYeHEHOX BiacTEm mpexch-
aarexs cyxa. Korza mnpodeccops JapHOAD cTaI® ZOKA3HBATEH,
9T0 BCAEOe XBI0 X0XEHO ONTH lOpyuyeHO 3HATORY xbaa mpo-
deccionary, To Hoaw cupasesIEBo 3aMETHIB €My, 9TO TOrAa
Hajzo OnI0 OH ynpasiHET MHOroe, HaupEMBD® nalaty gemy-
TaTOBB, 3aMBHUBD ee cmemiazucramu. Hakomens ayumie, camMie
mspbcTHEE DpejcraBHTeIm cyAedBaro Mipa ®pamniz 3agBHAH,
uT0 BB caylal, ecim OH CyAh HOPHCAEHNXD OHIb yOPasiHEHS,
TO KODOHHHi! Cyi> He Mors OW B3ATh Ha ce6a xBao aroro
cyia, H60 kopoHEHNE cyazs He mmbers Toro pbmaiomaro Ges-
COOpHAr0 aBTOPHTETA H NONYIADHOCTH, KOTODHMB IIOAB3YeTCA
CYAD DpHCAZENXD. Ecim 6H Cyls DPHCAKHHXB OHID yIpasi-
HeHb, To, 0 MAbHIIO 3TEHXF JANB, ero PyHENiH, EAED BHCIIATO
HPABCTBEHHATO ABTOPHTETA, OCYERAAOIIAT0 B KJelMaAmaro mpe-
CTYILIeHie W HOpPeCTyIHHEA, Iepemid OH Eb DA3sHHMD Y4pemje-
HiAMD M Ipe&Eje Bcero kB npecch, Eoropad easa i OH cupa-
BUIACH CB XBIOMB TARE XEe XOpOmMO EKakb CYAh HPHCAKHEIX.
Tarp m 6ess roxocosasid GrI0 ocy&AeHO mpejioxenie Kpromnm
o BBeJeHiH cyia meddenors M OHIa npuGaBieHa TOIBEO JHII-
HAA 9epra Kb XapakTepucTHES aroro ,meddencraro“ xsHEe-
Hifd, ORa3aBIIAr0CA BO BCBXT CTDAHAXE CTOIb &€ HEOCHOBATEAb-
EuMs. Ho crpamEo, yr0 BB 3TOM® BHCmEMb AaBTOPHTETHOMB
obmecTBb QparnysckoMs, 06CyEAaBmEMT IpCIIOEeBie TOro ca-
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uaro Kpiomnm, Koropuil PAacEpEIF Tak® IIyGORO BB cBoeil EHErS
«La cour d'assises» rpoMajHHe HeJOCTATEE COBPEMEHHAr0 (pan-
Iy3CRaro’ cyze6HAro CTpod, He pas3faioch HH OFHOIO CI0Ba 005
STHXDH HEXOCTATEAXD. A MeXEAY TEMT HMEHHO OTH STHXBH HeEJo0-
CTATEOBS AOAZEHO GHIO Oyxro Ou msxbuuTs BBegemie cyxa med-
(eHOBD; HMERHO STH HEXOCTATKH JAOTH OCHOBaHie AXi NIOCTO-
4BHNXD HapeEaHifl HA Cyih NPHCAEHHXD Kaks B0 Ppannin
TaEs H B} CTP3HAxXs, rAS KaED BB Mrazin, I'pemim oruacrm
I'epuanin samMcTBOBAIH H3h PpaHmim CyA® DDHCARHHXSB, CO
BCEME HEJOCTATEAME ero HOCTAHOBEA. BorTt mouemy, me o6pa-
mad 3TOro BOompoca BH 0O0mif, A CIATAI0 HEOOXOJIHMHMT KPATEO
OCTAHOBHTHCA HA 3THXD HEJOCTATEAXD H CPaBHETL (PAHIy3CEil
cyAeGHH# cTpO# CB PYCCEHMB, EOTODHH# 00e3neYHBAETH CyAy
HpPHCARHEXD TaEyI0 ycubmmyio abaTersHOCTH.

Bo ®pammir Mm BcrpbuaeMcad cb ThMm Ee (arTaME, Cb KO-
TODHMH MH Yy#&e NO3HAKOMEIHCH Bb ['epMamin: c® Epadmuns
HepacnoloxeHieMs Kb Cyly IPHCARANXS OOJLIHHCTBA CyAel-
Haro mepcoEala H BB’ 0COOEHHOCTH MOT'YIECTBEEHAr0 IPORYPOp-
CKaro Haj3opa. OTO CHIA TpOMaiHAd, Ch CBOE MOHOmOJielH
o6BEEeHia Hurgb HAE BH ofHON crpaEh He mpoBexeHHOH cB Ta-
EOI0 H3YMHTEIbHOI TOCIBA0BATEIBHOCTEI0; CHJA, BCA OPOHHEHY-
Tad He CTOJBEO YYBCTBOMB 3aEOHHOCTH, CEO.LEO COOGpazeHiAME
nB1eco06pa3HOCTH U WOJIHTHEE; CHIA, NONOIHAIIMAA H3D CBOHXB
P4A0BD BB 3HAUYHTEISHOM CTeNEeHH BHCINE DAZR MATHCTPATYPH
H AepEAMAd 9Ty MATHCTPATYPY 4pesh MHABHCTPA IOCTHIIE BB
CBORXD DYEaXb NyTeMb  BHaj30pa H noswmenif. /Jia xaparre-
PUCTHEM HAmpaBieHid 3TO# CHIN J0CTATOYHO NPHBECTH IHPEY-
aAapb MEEACTpa Berre ors nepBux® yHcers Mad 1903 roxa
(Revue penit. 1903 crp. 790), rxb oms He mocrbcEmaca mpes-
Jarath OPOKYPOpaM® mo moBojy pascMorpbmia abia o sarpm-
_ BAEMHX'> pelHrio3EHXT KOHrperaliaxs «me signaler les magistrats
de votre ressort, qui lors de I'execution des lois precitées se sont distin -
gués & la fois par leur moderation et la fermété quils ot apporté dans
Fexercice de leurs fonctions. A Kom6s, npesuaenTs EaGHEETa MH-
HHCTPOBH 33 HECEOIbKO ZHEH! X0 TOro CEasaib B HapiaMenTh
npo npexcrasuresedf Eomrperaniil, qu'ils escomptent les defasllances

possibles des tribunaux. Tar® oTHOCATCA HPORYPATYPA H MHHHCTDH
Btcruees Dpasa. ilusape 1905 5
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ED KODOHHHMD CyAbaMB H HXH HesapucuMocrd. Ilomarmo, cB
KaKAMB HEpDACHOJOEEHieMP BT e IPOKYPATYPA TPAAWI[OHHO,
Ch CAMAro BBeJeHiA CyAa HOPHCAKHNXD, OTHOCHTCA Kb 9STOMY
IBHCTBATEILHO HE3ABHCHMOMY CyAYy, B EAED OHA IIOCTADAAACH
OrpaHHYATH J0 MHHAMYM& €ro EOMIIETEHNi0 H JHNIATE €ro H IO
Ab1aMT, OCTABIEHHHMD 33 HEMB, BOSMOKHOCTH NPHBHMATh AbBil-
CTBATEIbROE, DasyMHOe, Yyuacrie Bb OTHDRBIEHIH OpPABOCYXid.
Bs aToms OTHOmEHIE OHa BeTpBTHIA COM3HEMER Y&e Bb Hamo-
zeons I, BoTopu#t corzacuicd Ha BHeceHie CyJa HIPHCARHKXD
b Rogerch 1808 roga TolpE0 EpailHe HEOXOTHO H DAAOME Ch
STHMF CYAOMD COXDaHEIA B cirb Bech mpomecch jaopedopmen-
HEnlt, WAKBE3HIiOHENA mo Ordonnance 1670 roxa, 94To AaX0 OCHO-
samie Rpionnm ocrpoymuo 3amMBruTs, uro cyse6bnuit crpo#t $pam-
Oig ¢b CyAOMD UPHCAEHHXSH, Eakb BBENOMB, EMEBers BHAS cpex-
pesbrOBaro sgamii, ykpameHHAro Epmme# EuTaickod marogu.
Ho rpomB HecoriacoBaHHOCTH BCEro XapakTepa mpomecca Cb
rbaTeJBHOCTSI0 CyAa NpPHCAKHHXS, HOCTAHOBEA CAMAr0 CyA&
IOPECARHHXS TI1y60E0 Bempasrisna. He- crbayers 3a6mBarts,
9T0 CyAD OPHCARHHXT COCTOHTH He H3h OfHO# KOLlerid ups-
CAZHHXB, & elle B EOJIerid EOPOHHHXB cygelt, xora 065 Eoa-
IeTid 1 IIOCTABIEHH JIDPYI's OTH ADYra HE3ABHCHMO.

W Bore 3Ta EOpOMEAs EOLNEriA UDOBHEHYTA EB CyAy (IpH-
CAZBHXD THMB e Hepacuolo:eHieMh Kakb H HPOEYDATYDA.
Ho maio Toro, oma COBeplIeHHO HEKOMIETEHTH& BB TOMB Abak,
roropoe eif Bebpaerca. Bo Ppamnis msyuemie yroiopmaro mpasa
H Oponecca Bb NOJHOME HpeHeOpemeHiH H JaEe BB HPOTPAMMY
Ha 3BaHie JOKTOpa IPaBh He BEXoYaloTcA 3TH HaykH. Ho @
mpaKTHYecEas IBATEIbHOCTh He BHPAGATHBAETH ONKHTHHXE EpH-
MHEHAJIHCTOBS, TIaBHNE mnpeiMers xbareisHoCTM (pPIHMYSCEHXB
CYAOBs—3TO TDA®IAHCEOE IPABO H IPOIECCH, €My NOCBAMESH
Iy9mid cmin W OpE ToMb BB pasmbph mourm 3/¢ Bcero cocrasa.
YroaoBumii cyar mmBers coBepmeHHO caydadHEN COCTaBBH: IpeA-
chbratrers ero KoMaHAHpyeTcd HO BHOGODY MHHHCTPA IOCTHIIA
O0HEHOBEHHO HA TOXH HSH YHCIA TPAEJAHCEEXD CyAe# BB BAgb
mepexofHod CTyNeHH Iepeys INOBHIIeHieMb, OGBHHHTE.Ib-IPOKY-
pops To:Ee He Gorbe EaR® Ha rogb H3B YMCAA TOBapUmed mpo-
Eypopa DOAiaTH, JAOMAXD 3aEJOYeHiA IO TFPakAAHCEEMB Xb-
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JaMb, & WICHOBE JaeTh CyAb 1-off mECTAaHNiM (HCIpaBHTEIbHOI
DOJHI[IH) TOXEe TJIABHHMB O06DasOM> 3aHHMAIOIMXCA TI'DAKJAH-
ceuMu  xhiamum, a mpu pascMorpbmim yroaosEmXT xBas crpe-
MAMAXCA TAABHHMD 06pDasoMB EB GHCTpPOTE H AOCTHralomaxs
mpu uroms pascuorpbmia 100 xbas BB JeHB, 9TO TOHe eXBA-AM
MOZeTh OHTH npusHaEO xopomel#t cropomo#f. Ho kopommas koa-
Jerii Bb yroIOBHOMB CyXb He TOABEO HEROMIIETEHTHA, HeE TOABKO
Bpazje0HO HACTPOEHA KB CyAy NDHCARHNXD, HO OHA eme Ipo-
HERHyTa OOMHMH HPOEYPOPCEH-OOBHRHTENPHRIMB AYXOMT BCEro
<$paHNySCEaro yroIoBHArO NpOIecCa, OHA EMEHHO HACTDPOEHA
Gorbe o6BuBHTEIbHO Aaxe YBMB HpejcTaBHTEIH IPOEYPOPCRAro
HAJ30pa W HOTOMY OHA Re GesmpuctpactHa. JocraTtosso Bcmom-
HETh 4 JyMal Tors HenpexycuotpBEmumi#t BB 3aEomf interroga-
toire, jompoch yuwHIemHi# npexchiarexems CyAa ULOACYAHMOMY,
mepexojaniif BH mpepexamie, B MODAJbHYI0 DHTEY AIA HOACY -
JXEMAro, COIpoBoEjaeMylo, pasymbercda, moxHol0 moTepeio cyjxel-
cgaro Gesmpucrpacrii m jgame jocromHcrBa. I[locrB Ttakoro xo-
npoca NOACYABMHH BB IIasaXh OPHCARKHEXB CTAHOBHTCA ecTe-
CTBeHHO HEBHHHO npecabjyemod meprsoit npomssoaa. M ramoit
OpPOX3BOJLHKA XapakTepdh COOOmMAETCA eCTeCTBEHHO BCEMY Bejxe-
milo abaa mpegchrarerems. JHoCTATOYHO ymHOMAHYTH XO0TA 6H 0
npasl mpeachraTers mo co6cTBeHHOMY moumHY H ycMoTpBmiro
opEriamats BB sachiamie cBupbTeseld He ZOOPOMEHHHX® HA
cxbjcrig, ¢b OroBOPEOIO TONBEO 4TO 3T0 A titre de renseigne-
ment ® cBuxbreiEm He NOATeX®aTH> UpHBEJeHilo EB mpEcArk.
Honarao Bb karo#t MBph TakEMB 00pasoM’b BAPYMIAITCA CAMHA
KOpeHHNA IpaBHIa IIpolecca, He AONYCEAIMiA OpeAbABIeHiA dBHO
HEerOJBHXD AOKA3aTEIbCTBH. Ya&e 3T0 OTCyTCTBie BB cyxb Ges-
OPHCTPACTHATO H KOMOETEHTHAr0 €yAbH YEASHBAETHh H& OIACHOE
noaoXEeHie mpaBoCyAid.

Ho onmacmocTs moxomeHia yBeiuumBaercd eme TEMB, 410 H
BTQPad KO.LIerid NPHCABHNXD 3achbjiarereift mocraBieHa coBep-
mesHE0 HeBpro. OTbp HeAd OTHATA BCARAA BOSMOZEHOCTH CIO-
EoftHaro pasymHaro msydemid 1Baa; mpAcCAEHNE He YYacCTBYIOTH
BE CcyleGHOMB® cxBICTBiH, OHE He ZONpAmHBATH CcBAxbTEIEH,
9ECOEPTOBD, OHH HE YYacTBYIOTH BB BHpaGoTEs B gopmyiuposrd

TBXB BompoCOBH, KOTODHe HMB craBarcd Ha paspbmenie; omm,
6#
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ecIH He ODHIHYECEH, TO (arTHIeCEH JHIEHN BO3MOKHOCTH
o0pamaTicd EB CyAy Cb Npoch60l0 PASHACEHTE HMB TO HAH
Apyroe ¢akTHuecEoe uid lopuxuieckoe Heroymbmie. Hakomens,
OTb HAXB OTHATA BO3MOXHOCTh YIOPAZOYATh CBO€ YYaCTie BB
xbrb B TiaBEOe mpemiA mpH OGCYRJeHiE MOCTABICHHHHXD HMB
BOOPOCOB: OHH JHIIEHH BO3MOMHOCTH BHOpaTh ce6b mpench-
AaTeldi—CTADIIARY, TAROBHMB ABIdercA Nepew#t BHmepmit mo
®pebil0 UPH COCTABICHIH CRAMbH NPHCAKHHXB, OHTb MOXETH
BoBce He RmMBlomift 1aEBERX® A4 BefeHid AbIa B PYEOBOACTBA.

B® nosepmemie BchXx® HEIOCTATEOBL, BCAEIA OTHOmMEHIA
MemAy JABYMI KOIIeriAMM cCTpeMAmuMHECA EB OfHO# H Tolt Xe
nbiB: OTEPHTIIO HCTHHH 10 AB1y,—38EOHOMD YCTPaHEHH H He
JONYCEAlOTCA BO HMA COBepmeEEHO HeBhpHAro HDpHAOMOA O pas-
abrenin cy®jaenia o ¢darrh oTe cymaemia o mpaBb, koraa pas-
abiserca TOABEO cyZEjeHie 0 BHHOBHOCTH OTH Cy&EJeHid O Ha-
kasaHiu. AHrai#ckiil mponmeccs, pasymberca, aTOro IpHHNENA He
38aeTs H aBrIilickie cyapM BB HXB charge mozpo6HO pass-
AcHA0Ts BCH lopuauveckia croporn abia, Aa HAAaYe M GHTH He
Mo&eTs, 160 u Bo Ppamnmin nmpEHCARHNME 3acBiaTelAMT CTaBATH
BONPOCH O BHHOBHOCTH Bb XBaAmiax®, mnpexycMorpheHHXD BB
YrOIOBHOMS YIOKEHIH, T. €. IOPBAHYECEH KOHCTPYHDOBAHHHX.
Ttus He Menbe Bo umMa sroro upmEnEna upexckiareir am-
IIeHs NPaBa pe3oMe—>3TOro HeoGXOJUMAro KOPDEETHBA, IMpH-
BOIAMAr0 Bb CHCTEMY H NOPAJIOEB JOOHTHA Ha cibacrsim jam-
End # BMbcrh cp TBMB admess  mpasa pasbACHATE IOpHAHYE-
ckie mpusHagu AbaABiA, KOTOpOEe CyJATH NpHCARHEE H BooOme
JaBaTh MM> HAcTaBleHid HIH Jaxe pa3bACHATD UMB UXD 00A-
3aHHOCTH, Bce 3TO 3aMbHeHo mnevyaTBuMB HacTaBleHieMb. Ka-
#ercd, cybiaso Bce, YTOOH 1€30praBEM30BaTh CYXb LPHCAEHHXD
# cabaaTh WPHCAHELII0 €10 CAYNavuKO%, OCHOBAHHOU HA UYGCMEN:
U 00a0KaATs, A HE HA PASYMHOME, BCECMOPONHEMS USYUEHIU OMAQ.
He Mo®BO 1M mo 3TOMy MOBOAY roBOpHTh B0OGmE O TOZHOCTH
HIW HErOAHOCTH CYA8 MNpPHCARHHXD BIH O TEX® HIH HHHXB
KOpDPeRTHBAXD BB NOCTaHOBEL ero, rorga HyxHO HcmpaBmTh Th,
TaED CKA3aTh, JOMAwWNic YHCTO (PPAHIY3CKie HELOCTATEH MOCTA-
HOBKH NPaBOCYylid, KOTOpHe, OHAKO, mepemiid u3b» Ppanmia Bb
ApYridl TOCYAApPCTBA, OTKy1a Temepb OCOGEHHO pa3faloTcd Xa-
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J00H H3 CyA® NPHCARHNXB. UTO 3TH HEZOCTATEH BOBCE He
apHcymH caMofi mpupoxd cyia IpHCAEBHXD, Ayyme BCEro X0-
EasuBaeTh pyccki#f npomeccs. Tazamtimewe cocTaBHTean pyc-
CEHXD Cyle6HHXD yCcraBoBbh 1864 roza sammcreoparu xo m3BBcr-
po#l crenemdm npasuia o cyib npucAXENXD 85 Ppamnim, HO
TpHHAIA 'OPY 9TOMb BO BHHMAHIe H aBriidcril o6pasens m
EbMengyo mepepaGoTRy E BHPAGOTATH CAMOCTOATeAsHND, BBpHO
mocrapireBANit TAMD mpomecca. IIpemze Bcero, uto Eacaerca xo
EODOHRHOHX EOLIETiH, TO OHA COCTOHTb H3B ONHTHHXT KOPHCTOBE
EDHMHHATHCTOBS, NPOMEJMAXSs COXHZHYIO KOy BH HAMMHEXD
yHEBepCHTETaxX’h, I mpemojaBamie yroJoBHAr0 IpaBa H OPO-
mecca mocraBieEo Ba Goasmyio BHcory. Ho gaarbe, mpemge
abys xocrarmyrs MBcra mpeichbzaresd cyia € DpPHCAEHEME
(1. e. arTHyecEn mBcra ToBapHma mpexchzaTess OEpyEHAro
CyAa), STHM'B ODHCTAMB, N0 OEOHYAHIM YHHBEDCATETS, HPHBXO-
AHTCA 33HAMATH DAXD AOABHOCTeA M BB 0COGEHHOCTH JoITie
TOAN OHTh WICHAMH ORDYZHAro cyia (yrolosEaro oriBiemia);
TAREMD 00pa3OMb, Eb TEOPETHYECKEMD NO3HAHIAMD UPHCOEIHHACTCA
¥ 6oJbmIad IPAKTHYECEAd ONNTHOCT. He3aBECHMOCT, HAMUXB
C€yAe#l oTH IPOKYPOPCRAaro HAX30pa H BoOOmE OTH BCARHXB
HayarscTBh BHB BcAgaro comnBmia; oEmm He BHOHpawTCA MH-
HHCTEDCTBOMS EM HA TOXb HA BOOOmE BPEMEHHO, OHH OGHEHO-
BEHHO 3aHEAMAKTH XOXEHOCT npejchiarers cyia cb mpHCAE-
HuMA 3achiarelaMm MHOrie roiu HOYTH He JBHT&ACH IO CAy&OB,
HO 3a TO B GesmpHcracTie XD CTOHTH BES C061a3HO0BL M BHEB
couubrill. OHE HACEOJbKO He 3apameHN OGBHHHTEIbHHME 1y-
XOMB, Ha000poTH, CEophe HARIOHHH KB ONpaBJaHil0, pasb BH-
HOBHOCTb He YycTaHOBIeHa BmoanB mHecoMaBrmo. O EaroMB
am6o pouvoir descretionaire Ppammyscearo mpeicBiarers HIE HO-
A06BNXD eMy pbificrBiaxs, pasymberca, mbrs u pbum. Jpyraa
EOlIerii NpHCARHHXD 3achbiareself, nomoiHAeMad H3H 0Y€Bb
MHEPORAT0 Epyra JHIB, IIOCTaBIeHA @O 3aEOHY HAa CyXb BB
Goxbe OaarompiaTHNA Yycaoeida YBMT Jame BB A&BCTPiflCEOMB
mpouecch. IlpucaxeBnms sachaarexaMs o0esneysBaerca yCTa-
BOMB YIOJIOBHArO CyAONPOH3BOACTBA DaBHOe CB CYABAMH YdacTie
BB cyAe6HOMD caBgcTBiH, T. e. oHE AompamuBaioTh cBExbreied,
9ECHEPTOBE, 0CMATPHBAIOTD BelleCTBEHHHA J0Ea3aTe.IbCTBa, AMEIOTE
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npaBo Tpe6OBaTh pA3BACHEHIA BCEr0 HM'h HENOHATHArO, BHOGH-
paiors, pasymbercd, caMm CTApMAHY H, HAEOHEN'b, YYACTBYIOTH Bb
¢opMyanpoBes H BHpPAGOTEE mOCTABIAEMEXD HMT BOIPOCOBD.
Ilepeas yxomoM®  Aid copBmamiA OHH BHCAYIIABAITH pe3loMe
npeachaaTess, Bb KOTOPOMB H IO 3aKOHY H Ha NDAaETHRE He
COAePRHTCA HHKAEAXD YEa3aRmill, Eakt wMb paspbmars xbao,
W0 38 TO BceoGbeMiome M Ge3mMpHCTPACTHO NPHBOZATCA BB IO-
panoEs ® cHcreMy BcE ¢arTHuecEin JaHuHA, BHACHEBIIIACE
Ha cyah u gaoTcd moxpoGHEA pashACHeHiA mo BChMB OpHIU-
YeCRHMB BOIPOCAMD, BO3HHKAIOMEMS OO ABAy: o mpHsHAKAX® H
cocTal JaHBAr0 mpecTymieHid, 0 HOCIBACTBiAXB yCTpaHeHIA
TOr0 HJIH APYroro IPHSHAEA, O CTENEHH OCYIIeCTBIEHiA YMEICIA
u 1. A Ipn TakdX® yCIOBiAXH MNOBATHO, YTO CYAH NpHCAE-
BuX® Bb Pocciz moissyercd rpoMagHO0 HONYAAPHOCTHIO H .1I0-
GOBBI0O M mpeaje BCero JIOGOBHID KODOHHHXH IOPHCTOBDB, 4TO
secomabHEO 3HaumTeabHo coxBiicTByers ycmbxy ero pbarein-
HOCTH.

Hammr ropoEHHe HODHCTH He 3apDAXKEHH HH JVYXOMD EACTH,
HE AYXOMB CXOJACTHYECEOY CHCTEMATHEH, a IIOTOMY OHH Cb
J1060BbI0 BCTPBTHAR CYIB NPHCARHKXD H COXDAaHHIH STH CHM-
narin Bb Teuyenie yxe 40 xbrp xBarerprocTH Cyja mMpHCABHEXS.
Korja zecars abTh ToMy Hasags, Bb BHAY yupeEjeHia ocoloi
EOMMHCIE 111 ImepecMOTpa CyAeOHHIXB YCTABOBB, OHIO COOpaHO
copbmanie BHCmuXD mpejcTaBHTeledf cyZe6Haro BBioMcrBa Ha
¥Bcraxs: crapmaxs npexchiaTerelf M mpPOEYpPOPOBD CyleOHNXB
naiate, T0 u3p 20 vexrobrs 18 HaxojmI#, 4T0 CyAH IPHCAR-
- HHXB jblicTByers Ge3yEOpHSHEHHO XOpOmO, & H3B ABYXH BO3-
PaEABMHEXT OPOTHBH CYyAS HPHCARHHXD ONHES OKasaici HA-
KOria He pa0OTABMHMB CBb CyAOMB nNpHCAXBHXD (dypmars
Manncrepcrsa IOcranim 1895 roza, No 4). Caws M-
HRcTph IOcTRmim mpomsmecs BH EOMMHCIE Tropagylo phusr BB
moAb3y CYA8 NPHCARHNXD H BCe BpeMa pBIIATEeIHO BHICEASH-
paicAd Bb 3awdry ero xbareirmoctu. Koraa thuMs He Membe,
BB BHAY LpeANOIOXeHHON, HO He OCYmeCTBIEHHO# ® JAOBNHB
pedOpMH, IOABHIACH BB NEYATH OTSHBH JBYXH JHID He0Aaro-
OpiATEHE CyAy NPACAEHNXE (M3h HHXH OXHO YYACTBOBAIO BB
yEasagHOMD Bwme cosbmamnin), To C.-Ilerep6yprcroe IOpannge-
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cgoe O6mecTtBo, CuHTaiomee BH CBOeMB cocraBb ayumia cmim
IODHECIPYACHNiH EARS BB OOXACTH Teopid, TAEH H BB 006iacTH
ODAKTHEH, cobparock 6 ampbia 1896 roga BF TopEecTBeHHOE
sachiamie, mpm yuacriz npeacraBatere#ft Mocgoscraro IOpuamae-
ckaro OGmecTsa, 214 BHCIYIIAHIA Xokaaja wspBcTHArO mopucra,
yueHaro H OPAETHER, IoueTHAro diena Axajeminm Hayes K. K.
ApcenbeBa, MDOCBAIMEHHAr0 CyAy HOpHCERHHXE sachuarezeit. Bn
moCTBX0BABIIAXS NpEHiAXH, EARs H B CAMOMB NOEKAaXB, OHi0
BHPaXeHO eAHHOTAACHOe, 0e3s BCARHXD OrpaHHYeBil COYyBCTBie
CyAy UPHCARHHXD H NODHNAaHie ABYM® HEJBHBIIAMCA, He CMO-
Tpd HA OpHTJIANeEHie, TPOTHBHHEAMP 3Toro cyia. MEB ocraerca
npu6aBATh, YTO BH TO BpeMA EAED BH ['epMAHIA HIPH TpeXLieH-
HOMD XBieHim — HApymIeHis, ODPOCTYIEM H IpecTyHAeHiA—BH
1901 r. m3p yHcaa 466838 upocTynEoBE B npecTymaeHi# TOALKO
5100 OwiE CyiHMH CYAOMT OpHCARHNXS, Bb Hrarm Bp 1900
roxy, nss wHcaa 304392 delitti, Toxsro 4843 cyxmmmcs Bs cyak
OpECAXBHXD H B0 Ppammim mpu 218057 gxbraxs BB cyAb
HCIPABHTENbHO! NOXEIIA IXA CyA& OPHCARHRXE OnI0 yaBieno
BB 1901 roxy Bcero 2283 pbia, 81 Poccin mpexs cyzons npucaim-
Bux® Bp 1900 roxy mpezcraro 26805 xbrs, a mepeadb OEpy®-
HENMB CyI0MB 0esh IOPHCARHHXG H cyie6HO0 mnaxatoio 33605.
Tagie mmporie mpexbim EoMmereRmiE Cyfa, CymeCTBYIMAro
y&e 40 rbrs, xysme Bcero arrecryiors arTy Abarembmocts. S
He OyAy yTBepEJaTh, YTO pempeccid pycCEAro CyAa NpPHCAXE-
BuXD caxbAbe, vbus BB 3amagmol Esponk, Ho oHa npHGmM3E-
TeAbHO TAEaA &®e H 4YTO raaBHoe oHa oTBbuaers Bmoxmb Tpe-
6oBaHiAMD cnpaBefamBocTH. fI mosBoamas ce6B moxpoGHO OCTa-
HOBHThCA H& ABATEABHOCTH DPYCCRAro CyA& NPHCAXHKXD He H3B
XBACTOBCTBA H IIOBHHHSMA H He JAid paspbmenia EaEAXB-IH60
O0mMHEXT BONPOCOBH, 8 E€IHHCTBEHHO AI4 TOr0, 4TOGH IOEASATH,
9T0 HMeHHO HBTH ® He MoxeTs GHTh o6maro Bompoca o cyab
UPHCAXHHXB, YT0O He HMBerca Tak®e OCHOBaHIf A1d ero mpe-
06pasoBaHid BOOOmE, a Haf0 €ro JMmb OPOYHO H IPABHIBHO
HOCTaBATh Bb Kamjiod crpand mpumbmmrersso kb MBCTHHMB
YCA0BiAMB, COrIACOBATH BeCh CyAeGHHH CTPOH CB OCHOBHRMH
IPHHEOHOAME 3TOr0 Cyxa. 3aubmMt AaaeEo XoadTh 38 npEMBpaMm,
He HCEJIYAH JaXe CAMHXD MaJeHbEAXD TOCYAapCTBB, KOTAd
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TaK0e LDYyNHOE TIOCYZapCTBO, Cb BHCOEO DAa3BATHNG FOCyAap-
CTBEHBEIMB CTpOeM®, E&Kp Bemrpia, mo 3pBioms olcyazeniu
HHOCTDAHHHXS CyAeOHHXB IODPAXEORS TOABRO YTO BBEIO y cebd
CyAh NPHCARHNXB. JTO Iyymi# mpakTHieckif orebrs Ha co-
vabmie, e ycrapbia IE Hjea cyAa IpHACAEHHXD, oTBBuaers in
OHAa COBDEMEHHHMT B3TAAaMB H& HpABOCYAie.

HBre, 818 Hiea He ycraphia, Ho eci® moOAB BIigHiIeMT BH-
BOJOBH H3h Oamzafimaro HaGIOZeHid Halbs OpUMBHeHieM® TIO-
PEMHATO 3aRIIOYEHiA, EAES IOYTH €IHHCTBEHHATO COBPEMEHHATO
HAEasaHid, mOA® BIiAHieMP HOBHXB BeChMa OGIaTOTBOPHHXD I
cebranxs uielf, B 0614CTH YroloBHOHR penpeccim IPOHCXOZHTSH
IePeBOPOTH, WMYTh HOBEXH HyTelf, T0 He HAJZ0 N0 DTOMY IIO-
BOAy EoZeCaTh Gesb BCARAXD OCHOBaHIA YCTOH COBPEMEHHAro
IpeEpacHare cyjia, Haib BHDAGOTEOH -H ycCOBepmMeHCTBOBaHIEMB
EOTOparo TPYAHIHCH TAKD MYYHTEILHO H TAKB J0ATO.

Bors noueMy 4 ® moiaraio, 4To Cyfb HDHCARHRNXD H BB
HacTodmee BpeMA ABigercd HaH6oabe COBEPIMIEHHNMT OpraHOMD
nparocyxid, sambyaeMua Ee Bb HBEROTOPNXB rocyiapcrsax’d He-
COBEPIIEHCTBA BB ABATEIHHOCTH 3TOr0 CyXa OOBACHAITCH HEAO-
CTaTEAMH MBCTHHXS IPONECCYAIbHHXH NOPAZKOBH, KOTOpHeE 00-
CY&JEHi0 MEeEIVHADOJLHATO EOHTpecCa IOAIE&EATh HE MOTYTB.

C. Tlorens.



IOPHAHYECKAA NMPHPOXA HHCTHTYTA ,OTBLTCTBEHUAIO
PEJAKTOPA HEPIOAWYECKHX'D W3JAHIH«.

(O0na u3s woemiwurs meopit 6syueniu o c60600n nevamu ')).

L

Bompocs o wpuaayeckoM® xapartepB maEcTHTYTA ,0TBBT-
CTBEHHAr0 DEeJaKTOpa“ mepiojuieCEHXD HSEaHI? NpPHHALIEEATH
Kb YHCAY TAEAXD BONPOCOBB, KOTODHE IPEACTABIAIOTE JAAJEEO
He OJHHD TOAbKO KAaOWHHeTHHZ WHTEpeCh, & CTABATCA HA OYe-
pexb camoio x&usHb0. B camoms gabak, paseb phmenie aroro
BONIPOC& He HAXOAHTCA Bb HEIOCDEICTBEHHOX CBESH CB HpHH-
nEmiatbHNMD Bo33pBmieM® Ha 3Hauenie mevaTH BH pAjy BJe-
MeHTOBD COBpeMeHHOR KyabTypu? Pasel, BB cBolo ouepens, ToTh
HIM HHON NpRHUAOIAILHHN KpHTepilf, HOIOREHHANNE BB OCHOBY
B033pBHiA Ha CymecTBO CBOGOAN DedyaTd, He AOAEKEHD ompexh-
JAA0MEND 0GPA30MH BIATH HA PASBHTIE ,OXOEATEAPHATO HPABA
mevaTH“ H Ha NOJIHTHRY NpaBalExb cpeps ,mo 1rbrams me-
gaTH“?

Mezay Thup BB HayyHO-IOpHAHYecEo# imtepatypl, ,orsBT-
CTBeBEH# DeRaKTOPH“ TPAETyeTCA X0 HACTOAMATO BPEMEHW HOXD
py6prro#t wxm, mo Epaftme#t wbpB, wmoxs yraows sphmia oxmoit

T) Cu. Ueber das Verhdltniss zwischen Staat und Presse mit besonderer Be-
riicksichtigung der Schweiz, Rin Beitrag zur Lebre von der Pressfreiheit. Yon Dr.
jur.Oskar Welttstein, Privatdocent for journalistische Ficher an der Staate
wissenschafllichen Facultdt der Universitat Zirich. Zarich 1904. Cpasa. Toro =ze
apropa: Die Tagespresse in unsern Kultur, Antrittsvorlesung. Zirich. 1903.
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B35 JO0ONHTHHXTE CHOPHHXD IPO6JeMD TeOpid yroIOBHALO LHPABA.
IocrBroBaTersHOE J0THYECKOE MEINLIEHie EPEMHHAIHCTA HINETDH
06BACHEHIA TAEOTO, NOBHAHMOMY, COBEPIIEHHO HECOrJACHMAro Cb
OCHOBHHMH NOJOEEHIHMH HAYEH YroJOBHATO IDaBa ABAEHiA,
RaEb ,orBbTCcTBeHHOCTS 33 ABAHIA TpeTsEXD aumb“. OrbreTBen-
HHI pejaETOPh INepiojHYecEnXs H3AaHi#, mo gpbicTeyromemy
npaBy GOXBIIAHCTBA COBPEMEHHHXB FOCYRAPCTBB, MOZEETH OHTH
IpHBIeYeHD KB CyAy H IOHECTH HAKA3aHie 3a NOCTYOEH, EOTO-
PHXB OHB CAMB He COBEpIIaIb, B Bh TO He BpeMA 3aK0HD
n36aBideTs OTH BCAEOA orBbreTBemmocTE TBxB, EKTO KbiHcTBE-
TETBHO YYACTBOBAIS Bb CAMOMS BOCHDOHSBEAEHIH COCTABA 3aIpe-
merEaro rbamia. Jro 1M He mpaMoe wDporHBopBuie cB camoi
3AE€MEHTADHOH# CIpPaBEAINBOCTHIO?

B3 amteparypd BOmpoca MO®HO yEa3ath HecoMHBHHO He-
Mal0 BeChMa OCTPDOYMHHXD MONHTOED YCTPRHHTb TAEO€ IPOTH-
Bophbuie mim aate n14 Hero Goake mim Menbe yxoBieTBOpETEADB-
HOe TeOpeTHYECKoe H HpPaBO-HOJHTHIECKOe HCToAkoBamie '). Ho
BB OozpmEHCTBE CIyuaesh BcB 5TH NIONMTEM He HPHBOJATH EB
KaKEMB-AH60 HOJOKHTEIPHHNMD DESY.IbTATAMB H SaRIOYAITH BB
ce6b me phmmenmie cmopmaro Bompoca IO CymeCTBy, & TOIBEO
HOBHA (mENiA Bam amaxoria. Tars, manpumbBps, MomEO BCTph-
THTb NpejlomeBie CYATATH OTBETCTBEHHAr0 pejarTOpa 38 €AHH-
CTBeHHAro (aETHIECEAr0 CO3XaTeld H ABTOP& BCEr0 TOro, 4TO
NPHEOCHTH YHTATENI0 Ta3eTa; IOPHAHYECKYI0 IPHPoXy orBbrCcTBEH-
HOCTE DPEJAaETOPa IPEJJAralnTh DASCMATPHBATL U EOHCTPYHPOBATH
mo aBaloriE cb actio de effusis et dejectis B> pHMCEOMB mpe-
TOpCROMB mpaBl u T. m.

OGmeit geproi#t, EOTOpad EPACHO HHTHI0 HNPOXOXHUTH Yepesh
BCI0O apryMeHTAaNil0 GOJBIIMHCTBA IpejcTaBATeleil HAYEH YLOJOB-
HAro mpaBa, EOraa 3axoants pkus 06% ,,0TBBTCTBEHHOMB pe-
xaxropt‘‘, m Tpebyerca ompexbinth IOPBAMYECEYI0 HPHPOLY €ro
yrozoBeEO-npaBoBoit oTBETCTBEeHHOCTH, ABIAETCA OCHOBHOE BO3-

') Cx. Haup. Berner. Lehrbuch des deutsches Pressrechts, 1886, S, 20, fI;
S.208 fl. v. Liszt. Lehrbuch des osterreichischen Pressrechts. 1878. S. 208 ff,
A. Paccaud. Du régime de Ia Presse. Lausanne. 1887.p. 46—49; 296 suiv,
O etker. Die Strafrechtliche Haftung des verantwortlichen Redakteurs. 1898. R o b.
Schmid. Die strafrechtliche verantwortung fir Pressvergehen. 1894. o
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spbmie Ba ,,cBOGozy meuaTH'‘ KakD> HAa CYGBEETHBHOE NPABO
Ea®Jaro Ha CBO60OJBOE BHpakeHie CBOHXB MHCIeH OyTeMb Ie-
9aTH, IOCEOJbEY TAKad CcBO60ja mpH3Haercd ABicrBylonEMs
NOJOEHUTEIPHHMS HPaBOMB '). 3Ta TPAAHIiOHHAH WHAHBHAYalH-
cTRYECKad TOYES 3pBHiA M CIyRHTH, MeaxAy OPOIAMB, OXHHMB
H3% TJaBHHXD HCTOYHBEOBD AId HEONPEIOIMMHXB 3aTpYAHEHil.
Bz camoms xBab, ecam cy6nerroM® ,,mpaBa CBOGOXE meuaTH
ABASETCA HMEHHO OTAB.IBHOE IHIO, TO ACHO, 9TO KAEAHE X0IXeHD
JIAYHO H HemocpeACTBeHHO oTBBuaTh 32 HapymeHie 3aEOHHHXD
TPAaHAND TOJB30BAHIA CBOHMB CyOHLEETHBHHMD NPaBOML, H IDH
ToM® Ha TBXB &e ocHOBaHiAXH BO BcEX® 6e3b MCEIOYEHid Cay-
9a4Xb, KOTjJa IIeYaTh ABAAETCA CPEACTBOMB J1d BOCHPOH3BEAEHIA
3aNpemEeEAAT0 IOTh CTPAXOMB JroZoBHOH Kaps NIBAHIA. . . ..

Ozmo#l aroff mOCHARH, OJHOTO 3TOTO TesHca BmoXHE gocra-
TOYHO, YTOOH ,,HHCTHTYTH OTBETCTBEHRAro pejaEKTOpa BH COBpe-
MeHHOMD mpaBB‘‘ cHOBa OpEHAID Ha ce6A JHYHHY HepasrajaH-
Haro CQEEECA ® BOBIEED RPHMAHAIUCTA-TEOPETHEA B 3QEO0IA0-
BaEEE# Epyrs HepaspBmuMux® mpormsopbuifl. . . ..

I'xb me cabayers mcraTe BuXona m3b aroro Epyra? Kakaa
Hied J0IEHA CIYEATH IOPHCTYy DYEOBOAAmMe# HHTHIO 114 Tpa-
BuapEAro phimemia Bompoca?

. Yrasatb Takylo HHTh ApiagEH m HaMBTHT X0Td GH BB Ca-
MHXD OOEXD YepTaX® BTOTH NYTh CTaBATH ceGh sapauedt oxma
135 HOBBAmEXT Teopi# BB yuemim o ,mpaBB cBoGoxu meuaTm“.

OcroBHAZ MHCIb 3TO# TeOpim 3aEA0YAETCA BB TOMD IIaB-
HOMD OpefmoJoienid, 4To A1a pbmenis cuopEaro Bompoca IeH-
TPaAbHHMB HYHETOMD HBIAETCA He CTOABKO YHCTO-YTOIOBHO-IPa-
BOBaA ROHCTDPYELiA, CKOJBEO YACHEHie CaMaro HOJOXEeHid HHCTH-
TyTa OTBBTCTBEHHArO peFaKTOpa NepioAHuECEHX® H3ZAHiE BB
cacred’ ny6iHuEaro mpaBa COBpEMEHHAr0 TOCYXapCTBa.

TaguMt 06pasoMs, mpobieMa NepeHOCHATCA H& HOYBY TOCY-
XapcreeHHOR Hayku. IIpaBmiIrHOe NOHMMAHiE NIDHUDOXH COBpe-
MEHHALO TOCYJAPCTBA B OCHOBHHXD KyIBTYPHHXB YCIOBiff ero
EH3EH H AbATEILHOCTH—BOTH Ta 061acTs, 116 cabiyers HCEaTh
Heo0XopuMH# mpEENEODIAILHENN KpuTepiif.

1) Cp. v. Liszt. Das deutsche Reichspressrecht, 1880. S. 1. Loning 1
Bluntschlis Staatsworterbuch. 1896. Band. III
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Hecouabnno, 81 Takoif mocranoBkl camas npoGaeva upio6ph-
TaeTh OPaBo HA BIAMAaHie He OXHHXH TOABKO TEOPETHEOBD yTO-
aosHaro mpasa. IlonmTteo#t 1aTh cb yEasammoift Toukm 3pbmia
cootbrcTByIOmee pbmenie aTof npodieMm ABiserca Ta my6-
JHYHO-NPABOBAA TEOpid BH yieHiH o cBo6oaB mewarm, EoTOpykO
npexaaraers Ocxaps Bemmwmedns BB cBoelf He1aBHO BRmexmel
AuTepecHO# EHHrE ,0 B3aHMHOMB OTHONIEHIH TOCYARDPCIBA H
medata‘ ‘*).

MlosnakoMAMCA CHAYAIA CB OOMAME XOXOMB MEHCJAeH# aBTOpA.

IL.

Momuo-1H pasCMATPHBATH CBOGOAY IEJATH HCEIIOYATEAHO
EaKs CyOBEETHBHOE NPaBO OTFBIPHArO JHOA, HAE-EE ,IPABO
CBOGOAR Ie4aTd“ ABIAeTCA CBOEOODASHKMD HHCTHTYTOMB BB HY0-
JHYHOMD IPaBb COBpEMEHHAro rocyiapcTBa M HOCHTH He CTOABEO
MBIHBHAYAJbHNY, CKOJbEO 00mecTBeHHH XaparTeps H BCrBACTBIC
3TOr0 HMEHHO TpefyeTh COBepIIEHHO 0C06aro OTHOMEHiA KRB ce(b
€0 CTOPOHH 33KOHOJATeJd IPH YCTAHOBIeHim yroaoBEo# orebr-
CTBEHHOCTH 3a IIPABOHAPYMERiA IyTeMb NEYATHATO CIOBA?

Urto6u oTBBTHTE Ha 9TOTH BOIPOCH, HEOGXOZEMO HpEEAE
Bcero yaceaTh ce0B mswbmAomeeca ¢b X0JoMB HCTOpIH 3HAUE-
Bie obmecTBenHaro MaBmia a1 rocyiapcrsa 2).

AHTHYHOE TOCYAapCTBO 3H&IO0 TOJBEO OXHO ABicTBHTEABHOE
CpeACTBO AJAd BHpaXeHia B3r1axops H MAlBEil mo BompocaM®
noIATHIECEOt ®H3HE—3TO pEub BH BapogHOMB coGpaHin. Ecin
0paToph HAXO0AHMAD COYYBCTBie BB CIYMATEIAXB, €CIH €ro CI0Ba
orpbuain y6b&jeniio GOAbIINHCTBA, TO CIOBO MOFJIO HEMEJIEHHO
nepeiita B Abio,—BB phulenie cyBepeRHaro Hapoxa H CTAHO-

*) Cx. Bume, opambBy, 1; aBTOpb, UDHBATL-AOLUEHTH DPBAHYECKAr0 (HaKyAsTeTa
8b I{opax$, cocTOBT 0xEEM® H3BL pexaETOpOBB TraseTH ,Ziricher Post*, oprana
Chb XeMOEPATHYCCEAM® HAUpABIEHieMH, HO 6e3n couiaiieMORpATEYECKOR OKPACKR H
cexuoartifl,

) Kpoxs yxasauunxs panbe cotrmenik Berner, v, Liszt, asrops QaTEpYyers
Bh CBOeMb HCTOpEIecKoMB ovepxb: Hatip. Manuel theorique et pratique de la
liberté de la presse. Paris. 1868; Salom on. Geschichie des deutschen Leitungs-
wesens. 1900.
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BHIOCH TAKENG OGDASOMB HEOOCPEACTBEHHHMD AETOMB BOIH LO-
cyaapcrsa. IIporuBopbuia Me®iy TakMMP 00WECTBeHEHME MHEB-
HieMb H I'OCyARPCTBEHHOH BIACTBI0O HE MO0 BO3HHKHYTb.

Cp usobpbremieMt meyaTHAr0 CTAHKA MHCIM H yOBmpemia
moayYuiH BO3MOXHOCTh Be HcCYesaTh Oescibgmo, Eak® ycTHAZ
pbus. OGieEmmcs BE medarTayio (opMy, CIOBO H MHCAb IOAY-
YEIH, MOKHO CEa3aTh, GescMeprie min OAM3EyI0 KB Gescumepriie
xoaropbunocts. IlesarHOEe cioBO OGpamaerca B0 BCEMB M Kam-
AOMYy; MHCIb, 3aEpboienEas BB DmeuaTH, ocraerca AbareasHoi#t
cuxo#, oHa MomeTs BCTphTHTL Bpam®Ay MIH COYYBCTBie, mpioOph-
TaTh NPOTHBHHKOBD HiH €IHHOMHINIEHHHEOBB, H OPH TOMB BHB
BCAROH 33BHCHMOCTH OTH COOTBBTCTBi# Bam BecooTBbTCTBIA CO
BS[IAXAME H XRelamiaMu mnpaBamelt BoxH. Ileuats coszata TakEME
00pa3oMT’ pAXH yCAOBiff, cymecrBeHEO HEO0OXOAHMMHXD Aif BO3HH-
RHOBeHia HesaBucEMaro obmecrsenHaro Mabmia. ['ocyzapcrso co
cBoell CTOPOHH JOXEHO OHIO CYHTATRCA Ch STHM> HOBHNS (ag-
TOPOM.

To mau mEOoe oTHOmEHie TrocyAapcTBa Kb OGLIECTBEHHOMY
MEbHil0 Baxogntca BD camo#ft TBcHOH cBAsE B O6muMEB ero
CTPOEeMb.

CpeanepBEOBOE TOCYAAPCTBO INOKOMIOCH YEe He Ha Borb
HapoAa, KAaET JAAHHCEOE Hii PHMB BB JOHMNEPATOPCEil mepioxs.
Hanporuss, 310 6HI0 rocyiapcTBo b a0COIOTHHMB IOCHOA-
CTBOMB JHYHOH BAACTH M IMYHOH BOAH MOHADXA HAH OrDAHHYEH-
HAro NpaBAmare kiacca. Boid rocyjapcrsa OTOXRECTBALIACH CB
BoAeil BIACTb HMYmAro.

BecsMa ecrecrsemHo, uT0 OZHEMBL H3H DnocabicrBiif Takoro
noxoxeHid ABia Roa®HO GHIG ABHTECA HegoBbpumBve W Jame
npAMo Bpaxjae6HOEe OTHOmEHIe Kb HE3aBHCHMOMY O0mMECTBEHHOMY
MEBHII0, B EOTODOMB MOTIa HOJYYATH BHPaEeBie APyrad BoAA—
Boad mbaaro mapoia c¢b ero :RexamiaMu m 3anmpocamu. Ileuars,
Kaks opraEs o0mecTBeHHAro MHEEHIA, ¢h caMaro Hayala ORasa-
Jach IOCTaBAeHHON Bb mOJ10EeRie rommMaro H npecrbayemaro
npotnBEEEa. [louna® BEL roOHEBiAXD Na I€YaTh NPHHAIIEEHTD
nepesr. IlepeoBs BB cpeamie BbEa gBidjach eme Goxbe cHab-
Ho#t, whMB camo rocyzapcTso, opraHHsamie#f rocmojcrsyiome
H&)s ANYHOCTHI) BOJIM; Kb TOMY-ie 1ieDKOBb IpeABABI1Ala MPABA
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Ha o0iajaHie H MHCIBI0 H YYBCTBOMB CBOHXH CHHOBB. 315ch
CTOAEHOBEHIe Ch HEMOKODHLIMD IEYATHRIMD CIOBOMB JONEHO GELIO
cEasaThCd Ch ocoloit phskocreio. IleproBs Besa Gopely c1 He-
YMOIEMHMT pBeHieM® H mocabposareiapmoctsio. Ilanu u mocaym-
HEe AMB eNHCKONH BBeXH CTPOTyIO IeHSypy YyZe Bb 15 cro-
abrin. IIpemBpy nepesw He 3amexxmam mocxbaoBaTh H mpexcTa-
sATe H CcBBTCRONl BiacTH.

Pedopmamionnoe ABuEeHie, IOEA OHO OCTABAIOCH IpeEAe
BCEr0 IPOTECTOMD IPOTHBB I'HeTa H 3X0ymoTpebJemi#t KaTosnve-
CEOH IEpEBH, JOIXHO OHIO MCEATh OMNODH BH OGMECTBEHHOMD
‘uaBmin; noaromy nepsoe Bpema xbareanm pedopmaniu 6ram mpo-
THBD meH3ypu. Ho EkagnL ToabEo pedopMupoBaHHAA IIEPEOBbB
caMa 00paTHAACH Eb OPTOXOECaIbHO# xorMaTHES BT CBOHXH yue-
HiSX® B CTala OpraEASOBaHHOM cuiolf BH cBoeMB ycrpodcTs,
OeH3ypa ABAAACL Al Hed He MeHDBe HEeJaHHHMB OpyEieMB M
moJyYHIa caMoe mMHEPOEoe mprMBHenie.

Bs gopeBoxomioBRy0 3MOXy MOEHO YEasaTh IHIb HEGOIb-
moif mepioAT BpeMeHm, Eoria moiyymia u3sbcrEoe mprsHaHie
MHCIb, YTO TOCYXapCTBEHHARA BIACTh BOBCE HEe JOJEHA BO YTO-
6u TO HE cTa10 6OpOoThCA CH O6mECTBEeHHHMT MABHieMS B BATH
npotEB: Hero, & ckopbe mmbers Bch ocHoBamia ommpaTeCH Ha
ofmecTBenHOe MHBHie M HCEATh B HeMB COYyBCTBid. JTO GHLIK
nepsue roin wnpaBieHia ®puxpmxa Bemmearo Bp Ipyccim u
Hasaxo napcrBosania locmda II B® Ascrpim. Ho epummumme
onuTH npocebmenHaro aGcorioTH3Ma JaTh nevatH H3BBeTHYR
cB0001y OpHBeIH BB KOHI'B KOHIOBDH Kb BO3CTAHOBIEHI pempec-
ciz ® romemiif cosepuesHO B 1yx’® ,,06paro craparo BpeMerH‘‘,
Nuage, Boposems, B Outh He Morio. (b oxHOH CTODOHEH, me-
yaTh He MOrAa H3B COCTOABiA mOAHAro pa6CTBa Cpasy, TOYHO
mo BoameO6CTBY, CTATh CcBOGOAHOM, xocTrofHO# H mOJIUTHIECRH
spbao#t BupasureiprEnued oOmecrBenmHaro MEBHIA; BHpBaBmiica
u3b ThCHEED mOTOR® mHpuIHEMAB Goxbe Bpea, ybME HOAB3K
cBoelt crtpemurersnocThi0. CB Ipyro#f CTOPOHH, TOCHOACTBYIOIIee
TeyeHie MEICIH—DaI[iOHAIH3MD, K4ED OCHOBA IIOAHTHYECEOR JOK-
TPHEH, NPH3HBAID JAAYHOCT KB CB0GOZB m camoyrseps®jeniio.
Scro, uyr0 mpocBBuenAu# a6CcoaOTH3ME OLLIP HOCTABIEHT BB
noxoEeHie CaMOOGOPOHH WO OTHOMERHIK Kb IeYaTd, RAKB Opragy
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o6mecTBeHHaro MEbHiA # DpoBOSBECTHHRY Bo3pacralomaro obme-
CTBEHHAI'0 CAMOCO3HAHIA.

Kopenasus o6pasoMs m3mBrmia moaoxemie xbia ammp
¢pannyscEad peBOJoOLiA.

Co3MBE reHepaibHHXB MTAT0Bh HOCIYEHIL, KaEb H3BECTHO,
OpoioroMs EB peBoxoniorHo# rposs. He smaMemarearHo 14,
yro camo mpaparexscTBo Jiogosura XVI B Eavecrsb nepsoit
3afaY# YE&3a10 TeHePATbHKHME IITATAaMb HMEHHO HA BBejeHie
cBo6ogn meuatu? Pepomomia cosaara A1 cBoGoxHo# medaTd
BIEPBHE IMPOEOe NpHENAmaZbEOe ocHoBaHie. IIpoBosraame-
HieMb HAeH HADOXHATO CYBepeHHTera OHAD 3aJ0EeHD (yHAa-
MEeHTH JIA TOCYAQPCTBA HOBAr0 BpPEMEHH, KEOTOpOe eCcIH H He
sHEjzeTcad Bceria 0esb HCEJQI09eHIA HA Hayark HapogHaro Bep-
XOBEHCTBA, TO 0esCIOpHO IpPH3HAETH BAKHOEe 3HAYeHie oOme-
CTBEHHAro MHBEiA H BKIOYaeTH ero, EAKs OAWHD M3 HE06Xo-
JHMHXD EHSHEHHHXD SAEMEHTOBH, Bb 4YMCAO JIPYTHXD YCIOBiH
CBOEro 3K0pPOBAro MOJHTHYECEATO PAasBHTIA H mpeycmbamis.

OzHaro, ApRid ¥ cBBTINA HAEH CROPO OHIH 3ATEMHEHH BO
PpaHnid XOXOMD HCTOPHYECEHXD COOHTi#. Bmbero maeasrmAro
HAPOJOBJACTIA HOAYYHIA FOCIOACTBO OXAOEpATiA, KOTOpyl cMB-
BEIB . fecnorasMt Hamozeoma I-ro. fIgo6mEmm pe 3azymarnch
mepssie Ha6pocHTh HOBHA Y3H H& OCBOGOBAEHHYI IEYaTh, H HO-
TOMY, EOHeYHO, 9T0 MXDH 06pass xBicTei# crars Bpce Goabe B
6oxrbe pacxoauThCA CBb OGLIECTBEHHRMT MHEHieMS.

IIpn Hamoaeomt I ¢panmysceoe rocyzapcrso CHOBa NpH-
HAX0 ¢opMy, rAB rocyiapcTBeHEaA BOAA He OTAHYRETCH OTBH
JAugHO¥ BOAW mpasHTead. Bmoasd mocibposareabHRME ORLIO 1MO-
3TOMY CTpeMJAeHie MOZABHTh BCAKOE CaMOCTOATEIbHOE IPOABIECHIE
obmecTBeHHAr0 MABHIA, RARD ONACHHN 3aDOALINTG BOSMOZEHOCTH
o6pa3soBaHid Apyro#, He3aBHCHMO# BOJH, KOTOpad He 001a1aeTh
dopMarbHO#l 06ASATEILHOCTHI0, HO MOKETH HPEACTABAATE CO000I0
BEYIHTeNbEY0 culy. Jnoxa Hamoreoma I osmameHoBaHA ca-
MuMu pBsramm mBpamm mpoTHBD mevaTH: meH3ypa GHIa BO3CTA-
HOBIeHa BB HoIHOH# cHib H mpoBogmiach cb GesycioBHOR CTpO-
roctbio. IToxo6moe orHOmemie Hamozeoma BB meyaTH eCTh Jyd-
mee cBAAETEIRCTBO TOrO, EAEh XOpOmMO OHD HNOHAMAIDH 3HAYE-
Hie mevaru jJaA oGmecrBeaHaro mabmia, ,Ilesath—3T0 HOBAA
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BedHEad JepmaBa“ —sambuanie Hamozeoma, craBmee adopus-
MoMs. Hamoieoms He ToipEO Bexrh Gops6y Ch 9TOR IpH3HAH-
HO# EMD cHIOH, HO B IpHAarass Crapasia cibiath ee CBOHMB
nocrymBuMb opyxiems. I[lo mpmwBpy ®pmxpuxa Beauraro Ha-
I0AE0HS HEYEIOHHO 3a60TRACA 00h YCTAHOBIEHIH B.IiAHIA Ipa-
BATEAECTBA HA HCEYCCTBEHHOE 00pasoBaHie o6mecTBeREAaro Mab-
HiA OyreMs To#f Ee mevYaTH, IOCTABIEHHOH -Bb SABHCHMOCTH OTD
IpaBATEIbCTBA H Hampas.1deMolf ero aremraMu. Hamoxeoms xo-
crars Toro, yro Bb Ilapm®®, BmBcro corens mnepioguiecknx®
H3jaHil, OCTAIHCH TOIbRO YeTHpe ,BmoaHY GiaroEaMBpeEBERNXE“
oprasa... Ho Bors m3mBmuauce o6croareascrsa. Ilocabiosaxo
nagensie Hanoieoma n 3saTbM® RoOpoTEad smomed ,cra xHed“.
Berymesy Ha mousy Ppamnin, Hanozeons HCEaI® HOAAEPEEH
BS HADOAHOMD 4yBcTBE B BB o0wecTBeEHOMT MHBHIE; OHB He
33MeNANAs OTMBHHTH IeHSYPY H IpPOBOSCIACHTH HOJHYIO CBOGOXY
neuats. BoocrBacrsim, y3EmkoMs Ha ocrpoBB cB. Eiemn, Ha-
IH0J€OH's BHPA3EIS CBO# B3rIAXs HA OEeJaTh CIBAyOWHME He-
ABYCMHCIEHHHMS 06pasoMs: B® HacroAmee BpeMA OTHOCHTEAbHO
cBOGOAH TeuaTH yHe He NPHXOZMTCA IOBOPHTH O TOM', ABIAETCA
JH OHA 6IAroM®> HIH 3AOMB . ..; BOOPOCH MOEETH 3aRIOYATHCA
INMb BB TOMB, €CTh JH BO3MOEHOCTb HOPOTHBOCTOATH MOTOEY
o6mecreennaro Mabaia. He xomyckars cBoGoiH HeYaTH BB Ha-
crodmee BpeyMd 6H10 6N OGHOMEME Bb TJIa33 AHAXPOHH3MOMS,
IPAMEMD Ge3yMiexs...

Mu He MomeMb caBimTe 38 nausEBAMUMD X0Z0MB NMpHSHA-
Hia ® yTBepEJIeHiA HAYaIA CBOGOAH NeYaTH BH DA3THYHNXD
rocyiapcrBaxs Bb Teuemie 19-ro croabria ').

Ho ecam mnpumaTs BO BHHMAaHie COBpeMeHHOe HOJOEEeHie
Ab1a W UPEOOMHATH TO, O YeMF CBHABTeIbCTBYeTH HCTOpiA, TO
o6mi# BHBOA® YEaXeTh HaMb HA& HecOMHBHEHA mnapariernsMs
smex1y ThME QopmamMm, BB KOTODHXB MH uMbBeM’ BOSMOEHOCTH
Ha6110JaTh HCTOPHYECEOE IOCYZapcTBO, W TEMB HIM HHEMD OT-
HolleHieMs NPAaBATEILCTBA BB obmecTBeRHoMY MABmio. B ka-
yecTsB 0o0mAaro mogasareid TOr0 HANpaBieHid, KoTopoMy cib-
Ayers HCTOpHYecKiif npomeccs, MH 101BEH OyaeMb oTwbTHTH

) Raks aro aBaaers Berrmreitan. Cx. ykas. cov. S. 15 u, fI.
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BO3pacTaiomee BHAMAHie rocyAapCcTBa EB 00mecTBeHHOMY MHE-
Hil0 B CO3HATEJbHOE CTpeMiEHie YCTAHOBHTb TBCHYIO CBASH MEEAY
TOIMTHYECEON ZEH3HBIO M 00mecTBeHHNME MHBHieM® ¢Bb ThBM3B,
YTOGH IOXB3OBATHECA HTOKN CBASHI0 JAA yKphmiemia CcBOHXE C€0G-
CTBEHHHX'h II€DBOOCHOBT H JJ4 IPABMIBHATO HANDABIeHid Bceil
cBoeit xBaTeisHOCTH.

III.

CerpbreancTBo HCTOpIE HAXOJHTCA BB MOIHOMB COOTBBTCTBIM
Ch TeOpPeTHICCKEMH NOJOEEHIAMH H BHBOJAMH COBDEMEHHOW HayKH
TOCYZAPCTBEHHATO0 IIPARa.

TocyrapcTeo He pa3cMaTpuBaeTcd BB HAcToAllee BpeMd Kakb
MeXaHHYECROe CoefHHeHie Boab (,06mecTBeHHMH JOroBops“)
HIH EaEkbs Meradmsnieckoe momarie. CoBpeMeHHaS HAyEKa TroOBO-
PETD HaMB, YTO FOCYA&pCTBO eCTh BHCHad opMa Bo.IeBOH OpFa-
HH3aNid Hapoia, Hacergiomaro, mspberEyl TeppHETOpilo. Tocy-
AapCTBO, EAKD TaK0BOE, 00IA1aeTh NEPBHYHON BEPXOBHOIN BIACTHIO
H cmocoGHOCThI0 BB camoonpexbieriio. Ho RoHeYHHMT H He-
00XOTUMNMB CyOCTPATOMB AAf BoJeBo#f xBarespHOCTH rocyzap-
CTB& ABIFETCA HMEHHO HAMIA,—HAPOAB, EOTOPHH DpEACTABAIETD
co6oo BB rocyrapctsh, cb comiarsHO# Tourm 3phmia, colosmoe
elHHCTBO OCBLINXD Iofeff, a CbIOpHIAIECKO#—EODPIOPATHBHYIO
OPraHHSANiI0 3TOr0 eJHHCTBA *).

Jaa mpoaBaemia cBoed BoaE M ABATEILHOCTH TOCYZApCTBO
Ayxjaerca Bp nbao#t cmcremB opraEOBB, KOTOpHE MOTyTH OHTH
eIHHOJHIHEE H EoileriassHNe. Boaa aTEX® opramoBs cb ¢op-
MaxpHO-fopHAHYecKof TourE 3pBHia craBOBHTCA Boaelt rocymap-
crea. Ho Bp To ®e BpeMa mo cymecTBy, II0 COJEDAAHIIO H Ha-

1) Cpasa. Exzrnexs Ilpaso cospemenmaro rocyxapcresa I., pycex. mepe-
Boxbs Cn6. 1903, ctp. 108—114. MHE BRIDYEAR BB H3IOZEHie OCHOSHHE TEBHCH
Exiunexa u sTEMDb n03BoaEMb ce6b samBmETL mepexasy coorBETCTBYyOMBXE: XOBO-
%065 Berrmrefina. Hexssa me noxarbrs, yro aBropn me yxbima: Goxbme BHEMARiA
TOMY HMEHHO BOHpOCY, KOTOPHS, eczm cTaTh Ha TOuRy 3pbmis aBTOopa, X0IZemD
6HTL EpaeyroisEHMS EaMHEMP XA ,,JOCYABPCTBEHHO-MpaBoBofi“ Teopim cBoGoXH
nevatH. Berrmrefins ccuiaerca ma Laband, Staatsrecht. 4 Aufl. 1901, Bd. L,
S. 51 f; Rehm Allgemeine Staatslehre 1899, S. 107; Rosin, in Hirts Annalen.
1883, S. 269.

Bicraaxy IIpasa. fleaps 1905. 6
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NpaBIEHil0, 9Ta BOAA 10JEHA HAXOAATECA BH BO3MOZEHO G60.1b-
meil TapMOHIH CPb BOJe#f BCET0 eXHWHCTBA, Ch 3aNPOCAMH H IO-
Tpe6HOCTAMH BCero Hapoxa. Ecaim Ttagoi# rapmomin mBTH BB X0-
crarouHo#f cremems, eCIH BB FoCcyAapcTBE HacTymaerd rocmox-
cTBO ubelt-1H60 ce6axl6mBoif JHuHO# BOAH, TO HApymaerca
BEyTpeHEHee paBHOBBCie BB EH3HH B ABATEIPHOCTH rocyxapcTsa;
NPOTHBOMOIOKHNE 3IEMEHTH NPHXOIATH BH CTOAEHOBEHie, IO-
Jyuaerci ofee HAUPAKEHHOE COCTOAHIE, KOTOPOE MOMEETH pa3-
pBmETECA pPaHO HIE MO3JHO TOABRO HOpAEEHIEMS Y3yPOEDYIO-
meit BOJH.

CoBpeMennOe rocyaapcTBo dBigercd, Bb Iperbiaxs HCTO-
PHYECEH BO3MOZEHATO, HCTODHYECEH JaEHRNME pBmenmieMs mpo-
6reMH 0 HamGoibmeMTb cooTBbTCTBin (opMH rocyzapcTBeHHOIM
OpraEH3amiH b NOTpeGHOCTAMH, 3aupocaMs u YyOB&Ejemiamm
Hanin. JtH morpe6HOCTE M y6bEiemia He mpexcTaBagioTH COGOI0
Eago#-160 0OCTOARHO# BeIHYBHH, & Ha060poTs w3MBHAIOTCA
Ch XOJOMD OPOrpecCHBHArO pasBuTia o6meveroBbueckoil Eyan-
TYpH H CB POCTOMB HApPOXHATO camMocosHaHid. I'ocyzapcrso
AONEHO IOCTOARHO pPACIOIAraTh JAOCTATGYHEIMH CPEICTBAMH,
yTo6u cabxute B crbrosath 38 9THMH H3mBHeHiAMH, TARD ITOOH
He HAPYMAIACh TApMOHIA MeExy QopMoi H comepEaBieMs, MEEAY
XBATEILHOCTEI0O H €4 EOHEYHHMH 33JaYaMH. 4

Jdag sro# mhim rocyrapcTsy CIyEHTH Bh HacTOAmee BpeMd
mpe®je BCETO HHCTHTYTH HApPOAHATO HpexcraBATexsCcTBA. [lapia-
MEHTCEad €B0G0Ja CJIOB& ABIAETCA OXHHMB H3B CPEACTBD 1A
GesnpenarcTBeBHaro npossienia Muabmig crpaEm. Ho cam® mo
ce6s napiaMeBTH JaleE0 He COBEpIIEHHE OPraHD OOMECTBEH-
saro Mabmia. COCTaBb HAPOAHATO NPEACTABHTEABCTBA BH SHA-
unressHoff MBpE BocuTh XaparTephr cayuaifHOCTH; XEmYTATH
TOBOPATH H IOJOCYIOTH IIpeAje BCET0 COTIACHO CB CBOMMD JIAYU-
HHMB YOB&EIeHieMB, TaKB 9T0 r0OJIOCH HapOAa Mb EORNE KOH-
NORs MOXEETH IOAYYATh HHOIZA JIWOIb BechMa CIaOH# M HeACHHI
0T3BYED BH pBmemiaxt mapravenTa.

Coepemennoe wcydapcmso, ecim OHO He X0YeTh HTTH HA
BcTpbuy oTyYyZEAeHil0 OTH HApOAHON MHCIM M YyBCTBA, T. €. HA
Bcrpbuy coGcrBemmo#f rubeam, wmyscoaemca, kpoxs mapiamenT-

CEO# cBOGOAH CI0BA, 63 00wel C60600m GLIPANCEHIA MbiCAC U
yomacoeniii.
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Taraa cBoGoza MOZEeTh> OHTH IPOBOILIAUIEHA BB OCHOB-
HHXD SAEOHAXD TOCYAAPCTB& HJH NOAYYHTh,—EaEh HampEMbps
Bb> I'epManceo#t Mmnepim,—upmsmanmie B» cuctreMB o6maro 3a-
EOHOJATeJbCTBA,—HO Takh HAW WHAYE CBOGOZR BHPAKEHIA MH-
czeit m yOB®aemit myTeMt  uUeYaTH JOAZHA BOHTH EKaRE Opra-
Haveckiif ,o6pasyiomi#t“ (konstitutiv) aaemenTs BB caMui#t crpoit
COBDEMEHHAT0 TI'OCYAApPCTBA.

Ragie-xe BHBOAH MOZHO cABIaTh Ha OCHOBaHIE Bcero mpe-
XIHAymAaro?

Hrors mnoxsecrs He fpyAHO, pa3b ycTaHOBIeHa u3BBcTHAA
OpEENUOialbHAd TOUEa 3pBria.

Ilomarie ,cBo6Goja medgrd“ 03HAYAETH, 0YEBHAHO, HE CTOJIBEQ
oTHOmeHie MeXJy OTABIbHHMT JHMIOM® H TOCYARPCTBOMB, &
Ope&je BCEer0 H IONDEHMYNECTBY OTHOLIEHIe Me&EJy ToCyAap-
CTBOMT H 00mecTBeHEHMT MHEHieM® BAH, ToYHBe,—OTHOmMeHie
rocyiapcrsa kb obumecTBeBHoMy MABHilo.

CBoGoaa meYaTH He HCYEPIHBAETCA HPEANOJIATAEMEMD ,Cy6h-
€KTHBHHMT NOpPABOMD G(e3mpPEeNATCTBEHHATO ~ BHDaEeHid MEucIeif
Bb meuaT“. (OHa mpepcTaBifeTs €060 HCTOPUYECEH CIORHB-
meecd, HO BB TO-Ee BpeMA IOPHIHYECKE OOCOCHOBaHHOE BB 3a-
EoHaxX® rocyxapcrea (das konstitutionel festgélegte) mpaso -Bapoza
IOAB30BATECA AJA BHPAKEHIA MOJIHTHYECKOH# MECIA H YyBCTBA
0COOHMB ODraHOMB H IDH TOMD TAEAMD HMEHHO ODPraHOMB, KO-
Topui# He uMbers, kaks, Hanpambps, napiamenTs, opMaibBaro
XapaErepa Oprasa caMoff IOCyAapCTBEHHOHX BJACTH H BOJH.

IJT0TH OpraHs, YAoBIeTBOpAmi# mocabimemy ycaosilo, u
€cTh CcBOOOJHAA H HE3ABHCHMAA I€YaTh.

TarmuMs 06pasoMs, cBO6Oja IEYATH 3aKAI0IAETH Bb celb me
TOIbEO CBOGOZY, Bb cMucIB orpEmamia mBpn ,mpeaympexjgenia
B mpechueria“, HO H CcBOGOAY CB HOJOEHTEIPHHMD COXED:Ra-
nieMs, Bb cMHCIB npm3BEamia nesarE B> KadecTsB HeoOxomn-
Maro JXid COBpEMEHHArT0 TOCYylapcTBa OpraEa OOmMEeCTBEHHAro
uabmia ?).

1) Comzemca eme pass Ha Kazazmmexa. Cw. yxas. codv. crp. 65: ofme-
creenHoe MmbHie.. NposBIseTca BB PA3BHXD (opMax:s.. H IOpexAe BCEro Bb
npecch, »b 9acTHOCTH BB coBpeMenmofi mevarn... Biiamie ero ma rocyzapcrso mpo-

6*
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Ocraerca cabiars eme OXHHD BEIBOAB:

Kako#t Om vwactEn# BOmpPOCH BB ,1BIaXB 0 MEYaTH“ MH
HE SaTPOHy.IH, npRENEmialbEN® EpuTepi# crbiyers HCRaTh
HMEHHO BB OTHOINEHIH TOCYAapCcTBa KB obmecTBeHHOMY MEBHIiD.

IV.

Ecan rocyzapcrso, ¢b 0ofHOH# CTODOHH, JXOIEHO IPA3HABATH
ofmecrBenHOoe MEBHIe K4ED HMATErPHUPYIOMYI0, HEOTHEMIEMYIO
YacTh CBOEr0 EYJBTYPHATO H IIOJHTHIECEATO0 ,A“, ecIH BB HH-
TEepecax’b CAMOTO TOCyAapCTB& 3a60THTSCA O TOMB, 4YTOGH 9TO
o0mecrBeEHoe MHEBHie (caMmit Bage®HH COIO3HAED, €CIH TOJb-
EO KHTh Chb HHMB BB Jajy!) NpPOABIAIOCH BOSMORHO IIAPOEO
A GesUpenATCTBEHHO, TO, CB JPyro# CTOPOHH, H& rocyiapcrsh
Ie®UTH He Menbe BaxHAd 0083aHHOCT OXDARHATh 3AKOHHHIM
IpaBoBOH MOPAIOKD OTH HE3AKOHHKXT Hapymemift gepess 310-
ymoTpe6aenie €B000Jo# meuATH.

Taria szoymorpebiemia BO3MOEHH IpR JIOOOMB, jJa®e ca-
MOMT JeMOEDATHYECKOMB TOCYZAPCTBEHHOMB CTpok.

Kro-®e joazens orebuaTh 3a mpaBoHApymeHid, cOBEpIIAEMEIL
NyTeMb NEYaTHAro CI0Ba?

Hapoas?

Cpo6osa medatH, Ccb YycraHOBIeHHOH Touku 3pbmia, ecrts
mpe&ie BCEro IPaBO CaMOTO HApOIa, MPaBo obWecTBa, a He
orabmenxs auns. Ho rakp cabiate ,Hapoas“ yaI0OBUMHMT
00BEETOMD 114 NPHBIEYEHIA Kb Ccyiy W upuMbHemia yroaxosHOMH
EapH?

[eyats, kKakbs TaroBaA?

Ho goro-me mMesHO HakasupaTh? Kars mpuybmuTs KB
,feyaTn“ o6mid NpaBUIa YroIOBHATO OpPaBa 0 BHHOBHOCTA W
065 ycaoBisxs BMBHERiA?

sBiazoch Bo seh BpeMenma m ocofenuo Bo3pacraeTh CBb HporpeccHpymmefi xemo-
xpaTr3anieff ofwmecrsa. Omo umbers 3mAYEHie HE TOALKO XAA NOAHTHEH, HO H
0AR 10cy0apCmeexnaio npasa, TAKL KAKD 60 MHOWUTD CAYNBATH OHO CAYNCUMD
eQuKCmeennoll  canxuiei.  NYOAUNNO-RPARBOSHTS KOPMe... CpasH, Takme crTp. 217—
219 o HeoGXOAEMOCTE NCHXOXOrAYeCEBXD FapamTiii 1ia Bcagaro mpasa M crp. 527
B caba. o couiasbEHXDb rapa#Tiaxs Ny6IEYHArO NPABA.
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HakasuBaTs MO®HO TOIBEO ¢usnIecROe IHI0—UYer0BEEa,
Eagh Cy0BeETa, CHOCOGHAr0 BOCHDHHATH B3aRIOYAMEECH BB
HAEa3aHIA CTpajamie, EaEid-6m mBiu mpm asroMs He mMBIs BB
BHAY 38K0OHOjJaTexb. ScHO, YTO M HARA3AHIA 38 ,NIpecTyniedid me-
uata“ (Pressdelikte) MoryTs moayunts npuMbHenie IAmb OPE TOMD
JCJIOBiH, €CAH ToCyAapcrBO O6yieT® IOCTABIEHO Bb BO3MOZEHOCTDH
uvbTe 1B10—3B® EaEjIOMB OTTBMbHOME cryial—cb ompexbien-
HHMD (U3HYECKHMD JHIOMSB, KOTOpOE 3adABHTH O CBoe# roTOB-
HOCTH HDHBATh HA ce6d 3aEOHHYIO OTBBTCTBEHHOCTE.

Tagia ¢r3Eueckid IAIa BH cOBpeMEHHOMS paBE HOCATH HamMe-
HOBamie ,omemmcmeennsizs pedaxmoposs*. OHE sBifOTCA, BB
n3BcTHO# MBpB,—BB Ravecrst mpmsHAHHHX® mpeicTasnTered H
YOOABOMOYEHHKXD 00mecrBenHaro MABHig xaa Toit cepu oTHOmE-
Hilt MeRZy oOmecTBeHHHME MHBHieMD M rOCyJapCTBOMB, EOTOPAL
HCYepIHBaeTCd OTpHOATeAsHOR WO cymectBy QyHEmied ,,orskr-
CTBEHHAr0 pejaKTopa‘‘—00A3aHHOCTHI0 HECTH OTBBTCTBEHHOCTS.

Cabayers wwBre BB BHEY, 49TO ,,pesaEToph‘‘ BOOOmE H
,,OTBBTCTBEHHNY pejaETOpD‘‘ BOBCe HE OXHO H To-Ee. ParrTH-
yeckH HepBARO TO m Ipyroe coexmAswTCA BH OXHOMB JANE.
OTO WMEHHO W JaeTh IOBOXH BB BejopasymbmiaMms ® kb Hepbp-
HOMY TONROBAHil0 IpaBa E (paEToss. CoBmazemie pOIH ,,pelaE-
TOpPa‘‘ €B 06A38HHOCTAMH ,,0TBETCTBEHHAr0 PEIaRTOpA‘‘ BOBCE He
Tpe6yeTcd HE 33EOHOMB, HM CAMEIME CyulecTBoM® XBaa.

Pezarrops BOOOme, EAED BJIOXHOBHTEIb M PYKOBOJZHTE.TH
nepiogAvYecKaro #W3jaHis, Heo0XOZMMB BB HHTEpECax’b YHOPAAC-
9eHHAr0 NpOoABRIeHiA o6mecTBeEHAro Mmbmia BBH nevyarn. ,,01-
pbrcrBeREN# pejaETOPB ‘—3TO HMHCTETYTH, CYIMECTBYONi# BB
HHTEpeCaxd rocyjapcTsa, HO He Aid KAEAXH 1060 noidne#cEEXs®
nbaet, He 114 ,BcnpaBieHid JOARROCTH® yOpasiHEHHATO IEH-
30pa '), a IAA TOTO TOABEO, ITOOH TOCYAAPCTBO HMBIO BO3MOE-

) 310 20BOALHO pacmpocTpaHeBBad Touka 3pbmis, yro oTBbrcTBemuml pexak-
TOps KAEKD 6u samBmman coGon wmHoBERKAa—uensopa. Cp. . mp. v. Liszl. BB cra-
753 ,,Redaktor* s cxosapt l'ossuenxopda; Rich. L o e nin g, Die strafrechtliche Haf-
tung des verantwortlichen Redacteurs. 1889, Berrmrefist nozeMHEsBpyeTs NPOTHBS 3TOrO
B0o3sphais, BHCTaBIAA HA BHAB, 9T0 HeB30pH Bceria ectb ex officio # ad hoc wocras-
xeunfl yrdcamTesp o6mecrsennaro Mnbaia, Torxa EaEn ,orebrcTBemmuil peaak-
Top3'* cymecIByeTt BL BHTeDECaxh CBOGOXH NEYATH.
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HOCTh HpPOBECTH Bb ZKH3HD HAYal0 CBOGOAR IEYATH HOAD YCIO-
BieMD rapMomiH MeE]y HpoABieHieMB o6mecrBeHHAr0o MHBHIA R
OPABOBHME HOPAXEOMS.

Ilora Bupamenie mucied m mmbmit D nmevars He BCTyma-
eThb BB CTOJKHOBEHie Cb 33EOHOMDB, TOCYAAPCTBO CYHTAETCH
TOZBEO CBb Ge3IMYHRIMED 0O6mecTBeHHNMT MHBHieMS !).

IMoxzomnreasuad, TBOPIECEAd XEATENBHOCTD ,,peakmin‘’, EAED
IsEmymefl NDyRHEH NepiOfMYECKAXD H3AaHiH, 6escmopHO cCay-
AHTH HHTEPECAMD TOCYAAPCTBA BB YCTAHOBICHHOMT BHINE CMH-
cxk. Ho rocysapcrso me mmbers Hm mpaBa, HH OCHOBaHIA Ka-
catbca 9Toif pbaremsmocr. BwBmarteincrBo rocyiapersa moxy-
Ja€Th OIpaBjaHie H CTAHOBATCA He@OGXOAUMEMDB, E&KH TOILEO
IeYaTHOE CIOBO BIEYeTH 3a co6o#t mpaBomapymemie. 'ocyzapcreo
IpUBIEEaeTH KB OTBETCTBEHHOCTH He rasery, He ,,pejaBnin‘’,
He ABTOpa WHEPUMWHHDyeMOR CTAThH, He H3AATELs H He THIO-
rpada,—a ,,0TBBTCTBEHRAr0 pejaETOpa‘‘.

Y1060 o0GoCHOBAHHAA IyTeMb DpPeINAYMAXH COOOpameniH
ToyEa 3phEiA HA ,JopUAMYECEYI0 NDHPOAY HHCTHTyTa OTBBTCT-
BEHHAT0 DeIaKTopa BB COBpeMEHHOME mOpaBb‘ HaxogmIaCH BB
MOXHOMD COOTBBTCTBIH CB IPHHATHMTG DAHbIIE NPHHIHIIANBHHMD
B3rAANOME HA 3SHAYeHie obmecTBeHHAro MHEBHIA B cBOGOAHW me-
yaTH, HEoOXOEMMO YCTaHOBATH eme HBCROALEO pa3rmuil Bam
pasrparndeniit.

IIpexze Bcero cabiyers mmbre BB BEJY, 9TO NyTeMB NEYATH
MOryTs OHTbH COBepIIEHH JaleEo He BB mpecrymierid, mpeaycMo-
TpbHEENA B0OGIE B YyroAOBHRXH KOAERCAXH. YOilictBo, HaHECEHie
paEs u ysbuidt, pasGoi, rpabGexs, Epaka, HacHie H T. X.—
OXHEMB CJOBOMB, BCh TH ZeAWETH, KOTODHE IpEImOIAraloTh He-
IOCPeACTBeHHYI0 (H3HUeCEy0 1BATEIbHOCT, HANDABIEHHYI HA
BOCIDOH3BeJieHie COCTABA IPECTYILIeHid,—OTHATATH CaMH CO60I0.
Pasnoraacie BosMOZHO JHMb OTHOCHTEJbHO TEXB CIyYaeB:, EOTAA
IIeYaTHOE CIOBO BEIETh Kb TARAMD &e NOCABICTBIAME, Eak®s H

') BerrmrelEs noceamaers ocoGuft oTxbas Boupocy 063 ,,aHOBEMHOCTE® cTA-
refl 83 mepiogmvecknxs msxamiaxs. Cu. S, 19 . ,Die Anonymitit der Presse“. As-
TOPB PA3BHBAETS MHCIbL, YT0 TEOPeTHYECKH TAKAH AHOHEMHOCTh fBisercd HEoGxo-
ABMHMD [OOCTYARTOMB H3B OCHOBHOro Bos3pbmis Ha meuars, Xaks Ba opraEs obmecr-
pensaro Mabuia,
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HemocpexcTBeHHOe pusnveckoe BosxbilcTie HpecTYNHHEA Ha HOTEp-
nbpmaro—manpeMBps: 06MaHD, BHIMOraTelbCTBO, YrPO3H, LIAH-
Ta®xb H T. 0. Bompocs o xapakrepd Takoro poza AeIHETOBD
ocraercd BB IATepaTypl YromoBHAIO NpaBa CHOPHHMB: OAHH
BHAATH BB meuyaTH He Goxbe, RaE® opysie mmm cpeacrso (v. Lisut),
Apyrie &e yCMATpHBAOTH cuenu(HIecki# NPHSHARD mpeCTyILAEHIA
MMeHHO BB TOME, 4YT0 MHCIb cb #3BECTHON OTpEHaTeIsHOH,
EDEMAHAIEHON OEPACEOX IOIyYRIA BHpameHie, HMEHHO Bb NEYATH.
(Oetker, Schmid). Bompoc® 9T0TH IpeACTaBIAETCA BTOPOCTEHERHEIMT
H 114 Teopin yroaoBearo mpasa. 3x5ch 0B MOZEeTs GHTH OCTABIEHD
BB CTOpOHE.

Hrars, 061aCTb BO3MOZHHXD BoOGmE ,JelHETOBD IEedaTH“
HaJAeHATE, Lpe&je BCEro, OrpAHAYHTh HCEIIOYCHiEMD H3b Hed
mBaaro paxa mpectynEHXD xbamiil.

3arBMb, HeoOXOZMMO YCTaHOBHTH cibiyiomee BamHOE pas-
amnyie. Beb Boo6me mpecrymremia, EOTOPHA MOTyTh GHTH CO-
BeDIHIEHH NyTeMT meuaTd, cIBayers pasgbiars H& BB OCHOBHHA
TPYNINH:—HA OpecTynAeHid, TrZB HemoCpeACTBEHHO HAPYIIAOTCA
HATEpeCH OOMECTBEEHHE, N HA IpecTylaeHis, rxb mpaBoHapy-
meHie HANPaBIeHO MO CYmeCTBY ybia IPOTHBE YACTHHXD HHTe-
pecoss. IlepBylo rpymmy MoEHO HA3BaTh ,MOJHTHYECKAMH “
AeAMKTAMH NeYaTH; 3Ta rpynna Gyaers o6HEMAaTh BCH 310ymorpe-
61eHid NEYATHHMD CJIOBOMB, AMBIOmid HeJ0SBOJAEHHOE 3RE0HOMD
IpeiMeTHOE OTHONMEHie KB TrOCYAADCTBEHHHMD Y4YpemjJeHIAMD H
BXB ABATEIPHOCTH, BB COONTIAMD N ABIEHIAMD HOAHTAYECEOH H
oomecreennoit mu3Em. CoorsbrerBylomilt mepevers cocTaBHTH He
TpyXHO: Bo30y&Ejenie Kb rocyaapcrseHnolf msmBeB, kb MATeRY
H HENOBHHOBEHi0 BIACTH, Kb HAPYLIEHil0 00MECTBEHHATO MHDA
HIH NOPAJER, OTAAIIeHie rOCyAapCTBeHHON TAMHN, OCEOpOieRie
IOIRHOCTERXB JuNs H T. X Kb To#t ®e rpynmd gosmEH
OuTh, BBpOATHO, OTHECEHH # OCEOPOIeHiA YACTHRXD ABNB, €CIH
STHMD OYyTeMD S3ATDATHBAETCA H HApymaeTcd HHTepech ofmie-
CTBeHHHH.

Toabro OTHOCHTENsHO ReAMKTOBB 3TOlt mepoit rpymmm, rak
TOCYA3PCTBO ABIAETCA OXHOBpPEMEHHO H moTepnBBUIEME H cyavel,
eCTh OCHOBaHie Eakbh Bb HayEB, Tar® m Ha mparTHRS Tpe6oBaTth
JCTaHOBIEHiA OCOGHXB YcIoBi## yroiosHo# orsbrcrBeHEOCTH —
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COraacHo Cb Ny0AMYHO-IPABOBHMYD LOHATIEMD CAMaro ,IpaBa
¢Bo6ogn nedatu“. Toapko 3xbce MOryrs OHTh OmpABAAHH OT-
cTymaenis ors nocabpoparexpraro mpaMbeeHia o6IEXTD TPABAIB
¥ HODWH YrOJOBHAr0 NpPaBa, DAasCUMTAHHHXG Ope&Eie BCEro Ha
3aKOHHYI0 PeaELil0 NPOTHBH 3J0YHNOTPe0ieHiA JHYHKRIMH, HHAHBH-
JIyRIsHHMHA npaBaM# H (arrEyeckoit jpbecmoco6EoCcTHi0O OTABAB-
HEIXBD JHIB.

Uro &e racaercd ACIEETOBH BTOPO# TIpymHH, T. e, TABHXD
NpaBOHAPYIIeHiH, KOTODHA COBEpIIEHH NYyTEMH MEYATHAT0 CIOBA
H HAanpaBieHH HPOTHBH HHTEPECOBS YACTHHXD JHND, TO OTHO-
CHTENBHO ,IpecTylieHid medatm“ aro#t mocabimeil Eateropim, —
pa3s Toabko He HapymeHD BMECTE ¢b TBMB Earo#-1m60 0COGHI
ofmecTBeHHN# EHTepech '),—HBTH OCHOBaHIA rOBOPHETH O He-
06X0AUMOCTH EAKHX5-IE0G0 H3BATI# H HCEXIOYeHiff H3H 00MAro
nHopajEa yroiosHo#f orpbrcrBeEmHOCTH. BB mOZOGHHXE CAYYadXb
BooaEl ywberHo npaMbHeRie 06MEXs TPABAYE YTOIOBHATO EOZEECA
o BHHOBHOCTH H BMBHeHiH I pasiudieMt HagrasaHilt gid camaro
. NPeCTYIHHEA H 214 ZPYTHX'h HIPHYACTHHXD ASIHETY— HanpAMBpE—
nojcrperareled, yEpuBarese#f, monycraTerei m T. m.

Yrasannoe pasmmuie ,mpectynienift mevatn“ ma Ab HeoaHO-
POJHHA EaTeropiu camo mo ce6h He mpeacTaBifeTh EAEHXB-IHG0
CYImeCTBeHBHXT 3aTpyXHCHi#. Ecim 0HO 10 HacTOAmAro BpeMeHH
He INPOBO,HTCA HOIOERNTEILHEIMD 3aEOHOMB, TO 3TO 00BACHAETCA
IIaBHHMB 006pD230MB OJHOCTOPOHHOCTBIO TOCTOACTBYIOMATO Ipej-
craBlenifi o cBo0oxb megarn Boodme.

Hraks, lopmawyccsad IPHPOJA HHCTHTYTa OTBBICTBEHHArO
peiaETopa IepiogEyecEEXD HM3AaHIM mepecTaeTs OHTb 3arajkoi
H HeOPAMHDHMHMT JOTHYECEHMD IPOTHBOpEUieME TOIBEO BB TOMD
crysaB, ecim BB OCHOBY Jid KOHCTPYKHiH 9TOr0O MHCTHTYT4 BB
COBpDeMEHHOMD mpaBB Oylers moIoOEeHa HMEHHO OGIeCTBEHHAA
nid, Ttoyrke, rocyaapcreemHO-mpaBoBad Touyka 3pBHiA, m BB
Eavectsh mpEmnmmiatbEAro EpETepis GyZeTh OPHHATO IPABHIbLHOE
TIOHAMAHie OTHONIEHI MeALY rOCYAAPCTBEHHKME H OGIIECTBEHHHMD
mebHieMs.

) 910T: BONPOCH UpEACTaBA#ETH CO60D quaesliv facti m xoixens Outh phmeHs
CYAONS,
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Br amrepaTypt Bompoca MOEHO YyEasaTh Tagoe Bos3phmie,
EOTOpOE GIH3EO MOAXOXHTH Kb HCTHHB, HO BCe He 0CTAHABIABAETCA,
‘ TAKs CKA3aTh, HA HOJB-IyTH. JIéEHErS ') HasuBaers orsbrcrBen-
HAr0 PeJaETOpPa ,O0praHOMB CAMOYHDABICHIA“ HA TOMB OCHOBAHIH,
9ro 6yAT0 HA Hero mepemno HcmoimeHie TBX® noammedckExs
¢yHENi#, EOTOPHA paEbIle HCOOAHAND IPABHTEAHCTBEHHHH YH-
HOBEHES—IEH30PD. Taroe yTBepEieHie OCHOBAHO HA YHCTO-
EPEMAHAIACTHYECKOMD IpeACTABIEHIH O 3aJaY&Xb peJaKTopa
poo6me B Ha cMBmeHim momATit— ,pesarmia“ u ,orBBrCTBEH-
Hufl pegakTops“. Kark® Onie yrasamo pambme, OTBBTCTBeHHHM
peJaETops IO OTHONMEHI Kb TIOCYAAPCTBY HENOCPEXCTBEHHO
HECeTh OTPHIATEIbHYI0 PYHENiI0—0043aHHOCTb IIOABEPIHYTHCA, €CAH
€CTh 114 TOT0 3aEOHHOE O0CHOBaHie,—3aK0HHO# yroaoBHo# orBBI-
creerEoctH. Ho om® BoBce He 0643aHB OHThH 1A roCyAapcTBa
106pPOBOIBEHMD IEB30POMS.

IlozomuTeapHOE 3HaYeHie HACTHTyTa OTBBTCTBEHHAr0 peiaE-
TOpa 3aEI0YAETCA BH TOMB, 4YTO, GIArOZADA BBEJEHil0 BTOTO
HHECTETYTa BH COBDEMEHHOe IPABO, TOCYA4pCTBO HMEBETH BO3MO-
HOCTb YCTAHOBUTH HEOOXOAHMYIO, TADMOHII0 MEEAY CBOHMDB OTHO-
menieMs Kb o6mecTBeHHOMYy MHBHiIO ® cBoe#t sagave#t mopgep-
®WBATH 3aROHHHY NOPANOED M OXPAHATH €r0 OTH HE3AROHHHXD
napymenif, Cs oroif Toukm 3pbHia, RoTOpas a01EEA O6HATH
HHCTATYTH OTBBTCTBEHHAr0 pejaETopa BH ero nbBioMs, MOEHO
TOBODHTH O TOMB, 9T0 -, 0TBbrcTBeHHNH pegarTOp®*‘ ects xbil-
CTBHTEJHHO ,,0PTaHD CAMOYNPABIEHIA .

HMeBHO 1mOTOMY TOCYZ&PCTBO B JXOAEHO IPEJOCTABHTH
PeAaETODY HOpaBO HIA SafABHTb, YTO OH NPH3HAETH MEBHIA, BH-
CEa3aHHHSA BD €r0 Oprasd, 3a CBOH H NpHHEEMAETH B ce6a oTBET-
CTBEHHOCTh, HIH X&e, HAOPOTHBE, OTEJIOHHTH TAKYI0 COIBJAPHOCTH
B yrasath XBifcTBATENbBHXB, (AETHIECEAXS BHHOBHHEOBL. BB
nepeoMs caydad orBBTcTBEHHOCTP peJaRTOpA YCTAHABINBAETCA
Ha 3aKOHHOMB OCHOBaHIH camMa c00010; HO BB TO &€ BpeMA H3B
€aMaro IpejiCcTaBIeHiA O COOTHOMEHIH MeRXy OPaBOMDL ¥ 0043aH-
HOCTBIO CBH HeoOGXOxuMOCTBIO CiBAyerh, 9TO Dpase TroOCyA&pCTBO
NpHBIEEAETD KB YroxoBHON! OTBBETCTBEHHOCTH peXaETOpa, TO y&e

1) Vxas. cou. S. 96—97.
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HEEAEif HHHA ODPHEYARTEIbHHA MEDH ED DACEDHTIIO HMEHH aBTODa
He MOryTs mMBETh ODpaBJaHiA B He JONEHN OHTh AONYCEAEMH.
Bo Bropoms crysal,—Ha3nBad aBTOPA, PEJAKTOPH YCTPAHAETH -
ce6d OTb OTBBTCTBEHHOCTH, KOHEYHO, ecCiH HA HEr0 He MAAAETH
BHH& YMHILICHHATO COYYacTid.

CoraacEO c¢B ny6InYHO-NPABOBOM NPHPOROH HHCTHTYTA OT-
pBrcTBeHHAr0 pejfaETOpPa TARAH HCEJIOYHTEIHHAA IOCTAHOBES OT-
BBTCTBEHHBOCTE 38. ,NpeCcTyNAeRid meYaTH® JOIEHA MHOAYIATH
npaybHEenie TOIbEO IO OTHOMmEHi EF TEMB JeIHRTaMB, KOTOpHE
33EJIOYRI0TH BH ce6B HapymeRmie 06meCTBEeHHHXT HHTEDECOBD.
IIpaBorapymenia, HAIDABICHHEA WPOTHBD YACTHNXD IHI(B, HOX-
IexaTs XbAcTsilo OGIIEXD HOPMD H IPABHIB YTOJOBHATO IPABA,
IpHYeMt Bh NOXB3Y DeJaETopa crbiyeTs HNPHHHMATH IPESYMOIi0
bonae fidei.

V.

Bs npegucaosin kb cBoeMy mscibjosamio Ockaps Berr-
mTedHD NpeiympeXxaeTh IUTATEdd, YTO MHOroe BB ero paborb
He BHWXOJHTH H3b PaMORD 06muxt HaOGpockosb. IIpo6hin m me-
HOJHOTY Bb H3JIOKEHiH ABTOPH OMDABAHBAETH CBb OXHOH CTOPO-
HH—HELOCTATEOMS CBOGOXHATO BpeMeHH, & CB ApYro#,—vro
eMy 4YyZjJo OHJIO iKelaHie ,COCTABHTh H3b MHOTHXH CYIIECTBYIO-
maxs EHAT'D O IEYaTH eme OXHY HOBYIO.

Hac®, BB cBOIO oOuepens, MHTepecyeTh Dpem/jie BCEro CaMad
IOCTaHOBE& BOIPOC& H Ta TOCYAAPCTBEHHO-IPABOBAA TOYER 3pk-
Hig, EoTOpyl Berrmre#fnt mpeziaraer> JAId €ro NPHHIANIANL-
saro pbmenia. Mvba 85 BHAy 21y ,00myl0 IEPCHERTHBY“, ME
OTDAHHYAINCH Bb HANEMB H3IOEEHIH meperayedl TOIBEO CAMOro
cymecrsenHaro '). Ho Bp 10 e BpeMa MH WO03BOJHIE ce0b,
ryb aT0 mpexcTaBAATOCH HYZHHMSB, HOXYEPEHYTH ¥ cxbiats Goxbe
Har1AJHEME TB HOyHETH, KOTOpHME onpepbigerca od0mad mep-
coegt#Ba. Cw sroft mbaslo OZHM mOIOEEHiA aBTOPA MOIYYMIR

!) Mu onycxaeMs N0 BOBMOZBOCTH BCHD N0AEMHIECEYD YacTh APryMeHTALIH
aBTOpa, HE KAcaeMCd EDHTHER IOXOZHTeIpHAro npasa (¢pammyscsoe B Hbuenxoe
8aK0HOAATEALCTBO,—,Geabrifickas cHcTeMa®) B omycxaems BCH YacTHEE BompOCH
(aBOHEMHEOCTL UpeccH; oTBBTCTBEHHOCTs peXaxTopa nmpH HeocTopoxuoll sEEb B T. 0.)
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6oxke moapoGHOe pasBmTic, Apyrid GHIM IOCTaBIEHH BB Goabe
TECHYI0 CBA3h CBH TOK TOCYJ&PCTBEHHO-IPABOBOHX mOYBOH, HA KO-
TOpo# ROIEHO SHEAUTHCA BCe 3aaHie ,Teopim Berrmrelma‘...

Bs o6memt mTOrb, EOrZa mpuxozurcd OGDATHTHCA Kb BO-
mpocy 065 onbaeb sto#f Teopim, moayyaerca, eclH MO®HO TAKD
BHIPA3HTHCH, O0IbIIAd DEOHOMIA.

Havs mBre y&e HEOGXOAHMOCTH BOSBPAIMATHCA EB BOIPOCY,
orsbuaers 1m T09ka spBmia Berrmre#na ma smauenie o6mecTsen-
garo MEBHiIA BooOme u mepiofHuYeCKod HEYATH BB IACTHOCTR
B3TIAAGMs ABTOPHTETHH XD HpeAcTaBHTENe# coBpeMeHHOHR rocyaap-
creeHEOM HayEW. M3IHMBEMT DpeJCTABIdeTCA TABEEe YCTAHA-
BAMBATh CBA3h Me&Ay OTABIPHHME SBeHLAMH BB PAAY MIOCHIOKD
H BHBOZOBS HMEHHO HOXH AYCHANIAME TOCYARDCTBERHOH HAYRH.

He3aTpoHYTHME OCTaeTCA, WO CymecTBy XBia, TOIBKO OZHHB
BaEHHE BODPOCH. '

Berriute#tas 0TpANATEALHO OTHOCHTCA Kb ,, FOCHOACTBYIOIIEMY “
BB HAYKE (8BTODPD CCHIAETCA TOJLEO H& EDEMHHAIHCTOBD) BSTAALY
H& ,OpaBo cBOGOAM medaTH“. OHD HAasHBAETh STOTH BSTIAAD
OXHOCTODOHHHMB, & NOTOMy H HEHCYEPIHBAOMAME CYIECTBO
cooTBBTCTBYyIOMAr0 RH3HEHHATO ABIEHIA W CBASAUHNXD Ch HEMB
10pEARYeCKAXs OTHOmeHi#. Berrmre#H? BHABAraeTs> HA NEpBHiH
IIaBB IpeicTaBieHie 0 ,mpaBB camMoro Hapoxa“ H YEA3HBAETH
B4 ,KOHCTHTYTHBHOE“ 3HaueHie of6mectBenHaro Mabmia i cu-
BPEMEHHATO TOCYXapCTBA.

Ho rak® #®e CMOTPEHTH HA& BONDOCH O IOpEAHYECEOH HpH-
poxrt cBOGOAH meuaTH, Bb CMHCAE Cy6LeETHBHArO myOJHIHArCO
IpaBa, COBPeMeHHAA TOCYARPCTBEHHAS HAYEA?

Jro0#f cropoHH npo6ieMu Berrmre#n® coBepmeHHO He EacCaeT-
cd. Memzy TBMT BO3MOEHOCTH YCTAHOBHTh COJIMAADHOCTh CO
B3TAAJAMH COBDEMEHHHX ABTODHTETHHXD HpejCTaBHTEIed HAYEM
TOCyAaPCTBEHHAr0 IPaBa MMEHHO Bh 9TOMB NYHETE dBEIach OH
ana teopim Berrmre#na oxEuMB u3h Ham6orbe HAJIEERHHXD
0CHOBaHi#,—H® HAUPOTHBS,— OTCYTCTBie TAEOr0 COBIAJEHiA MOII0
6l HOXYIATH 3HAYEHie ofHOTO H3H HamOorbe CepHeSHHXH BOS-
paEeniit,

Ecim 6u aBrops momeiars 06paTHThCH XOTA OH TOABEO BB
EbMenko#t imteparyps 1o Bompocy O CyGLeRTEHBHNXD my6amy- .
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i

BHXD OpaBaxb, T0 Bb €r0 PACHODAEEHIH OKEA3aJachOH He 01HA
rororas ¢opMyla Aii OTPHIAHiA 3a CBOGOZOX meyaTH 3HAYEHid
CyOBERTHBHATO HpaBa OTABILHHXS rPpaEIaHb COBDEMEHHArO rocy-
JapCTBa.

Toura 3pbHiaA MEOIN ecTecTBEHHAr0 NMPABA CH TPAAHLiOH-
HHMB CHHCEOMP ,IpaBb 4YeloBBEa W rpaZjaHMHA“ ZaBHO y&e
ocraBieHa Bb HBMenmgo#t HayrB, a coorsbTcTByHOmia mOCTAHOB-
JeHif EOHCTHTYIiOHHHXD XapTif pascMaTpHBAalTCA KAEKH WCTO-
puueckoe nepexmBanie. (CBo6oJa JAMIHOCTH BB COBDPEMEHHOM
rocyaapctsl, mo yuemio (opyarbHO-OpHAMYECKOH mMEOIH ),
IOHHMaeTcd EAED pedIeEch OGBEETHBBAro IpaBa; BB CBOGOXS
BHIEMB TOJBEO OTPHUNAHIE Oe3aKOHHAro BosibicTsid rocyzapcrsa
Ha JHYHOCTb, HO He HAXOJHMB HHEEAKOTO CAMOCTOATEILHArO CO-
Jep&aHid, KoTopoe Morao-6m HMBTH lopuiuyecroe pbmenie m T.
1. *) Tagb-HasHBaEMHA ,0CHOBHHA TPAaBA“ CIEIyeTs CAATH BB
apxeeb, OB GHIR HEOGXOAHME, EAED TIAPAHTIA JHIHOCTH, Bb
70 BpeMA, KOTA2 EOHCTHTYIIOHHOMY I'OCYIapCTBY ellie IpeACTOAIa
38Ja9a OCBOGOAMTHCA OTH MeXaHW3MA M HPHBHYHON NPARTHEH
a6coanTHCTEICCEOR Gl0poEpaTiH Bo BCBXD 061acTAXB ympasie-
Bia. B® Hacrodmee BpeMd JHYHOCTs OrPa&AEHA BH CBOHXB
npasax® H HHTepecax® ropasio Goxbe xbi#fcTurespHEMH cpel-
CTBaMH—33KOHHOCTBIO BB IOPAXES ympaBiemia m coorBBrcTBYyIO-
me#i oprammsanie#! cyzoBb. CoBpemeHHOe moRoxbHie HE Hy&E-
aaerca BB TEX® KocThIAXB (,eine Kricke), ma rotopme omnm-
paiucs Hamu mpeagd . .. IIpeoGianaiomi#t 8% Hacrodmee BpeMd
BST14Jh HA ,,0CHOBHNWA @OpaBa‘‘ CBOJHTCA EDb TOMY, Y4TO OHH
OpeACTABIAI0TS C00010 He Cy0OHeKTHBHHA IIPaBa rPasialb rocyxap-
CTBA, & OOBEKTHBHHA HODMH 1A OPraHOBL YIOpaBIeHid . .. *).

1) K» xapakrepucrzh sTOf mEOIH CpABH. MOD CTATHD: ,380POCH XHSBH H
¢dopmaiBsMs Bb HayEB rocyxapcrsenmaro upasa“., By mypmaxb ,Haysmoe Cioso“.
1903 r.

3) Cu. manp. Jellinek. System der subjecliven offentlichen Bechte. 1892.
S. 89 u. f. .Der negative status (status libertatis). ¥ Exxmaexa yxasasa B XHTe-
parypa Bonpoca (Geber, Laband, Seydel, m xp.). CpasaE TaExe XapaxTepHCTHKY
po3sphuifi EBMenesxs yvemmxs Bh crarsh 6. Rokomrrnma ,[paxxanckas cso-
Goxa, EarRD DOHATIE rocyaapcrsemsaro npasa“ Bb ,C6opmart npasosbabmia“. Toms
VI

3) Bornhak. B» Archiv fir dffentliches Recht. 1901. Band 16, Heft. 1iI. S.
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Bors EaEEME 4YepTaMH MOEHO XADAKTEPH30BATh Ipeolia-
Jaomee Bb coBpemMeEHo#t BaykB Bosspbuie Ha ,mpaBo cBoGoam“
(Freiheitsrechte) BooGme.

Berrmreitas Bb cBoedf EHErB yiBisers BHEMaHIe TOJIBKO
oumpexbieniaMt EDEMHHAIACTOBS H CYATAETH MMEHHO INPOTHBO-
MOJORHYW, HHIHBHIYANHCTHYECEYI0 TouEy 3pbHia rocmogcrsy-
fomedt (S. Z: Die herrschende Doktrin stellt den Einzelnen als Tréger
des subjektiven Pressrechts der Rechtsordnung gegeniiber und suchf
auf dieser Grundlage die strafrechtliche Haftong zu konstruiren).

910 6HTH MOXEeTH YAOGHHH mDozeMAvecEilt mpieMs, HO OHB
BeAETh EB 0CIalAerilo COGCTBEHHRXD OCYARPCTBEHHO-IPABOBHXD
TOYeED OHmOPH aBTopa. Hams BDL zamHOMB caydaB gocrarowso
yE43aTh H& TO, 9T0 BH OXHOMD HSH BAXHNXD NIYHETOBH Teo-
pia Berrmre#ima Haxogmrca Bh mnporBopbuim B mpeoGiaia-
omuMs Bb HbMenmro# amrepaTypl rocyiapcTBeHHSTO HPAaBa
B3[AAJ0MD HA ,IPABO CBOGOAH“.

Mo#no am BEAETH HEJOCTATOK® BB TOMB, 4To Berrmrre#ns
CTPOHTB CBoe B033pBHie He3aBHCHMO 0T YydeHida dopMasbHO-
IOpHANYECEOH IMEOAR ?

Ct Tours 3pbmia Hayumo-imTepatypEO# BB 3TOMB, e€CIH
yroiso, Mo:xBO0 BUIBTH 0fHEE B3P TEXD mpPo6bIOBB, 0 KOTOPHXD
IpelynpexjaeTs aBTops cBoEXD uararere. Ho B® To ®e Bpema
Berrmreitss Aaerh, BMEBCTO CCHIOKD HA ABTODHTETH, TO, 4YTO
MHOro y6biureisabe BcaEuX® AGCTPARTHHXS KOHCTPYELiH; OHB
HCXOAHTH OTH HaGaiogeHid Halb (paETamMu H gBAeHiaMn rBicrsm-
TeibHOH NOIATHYECEOH H lopHAHYECEOH EH3HH H CTaBETH ce(B
sagadeil 00BACHHT HMEHHO BTy ZHBYl0 ABAcTBHTEZBHOCTD ')....

Me®ay thup mbMenmras Teopid rocyiapcTrBeHHAr0 IIpaBa,

403 ff: . .. ,Die iberwicgende Aunsicht dirfte heute sein, dass die Grundrechte,
soweit sie iiberhaupt noch in Kraft sind [?], nicht subjective Rechte der Staatsan-
gehorigen bilden, sondern objective Recbtsschranken far die Verwaltung in der Form
des Verfassungsrechts . . . ¢

1) Bex Bropan H SHAYATeAbHo Goxpmax wacts macabxosamia Berrmrefina mno-
caameHa XapakrepHcTHES noxomemia neuyate B3 Illpefinapia 1 ea npomiows B BB
AacTOAmee BpeMA. ABTOPL DPHBOXAHTD OYeHb MHOTO UHTEPECHEXH XAHHHXS BB
MacTepckoMDs ocBbmenin c¢b ycramoaensofl BB mepROf YaCTH KHArM NpBEIHNIaXbHOR
Toukn 3pbmia. Ko cozairbpin, MN He MOZeMD BOCIOIB30BATHCA STHMB MATEpialOMB
224 macroameli crarem, u6o 31O yBelo G HACH XaXeko sa npexbin mamefl Temm.
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npeazarad o6myio EOHCTPYEIIIO ,,IpaBb CBOGOAK, KEAES ,,IODHAH-
yecEaro peduerca‘’, HIH Eakb ocobaro ,.status negativus‘‘ BB
ny6aIB9a0 - DPABOBOMB HONOEEHIH TIpaEIaHHHA COBDEMEHHATO
rOCYARDCTBA, INPEBOJXATH, BB CBOEMH HOCIBIOBATENHHOMT pas-
saTiH, HanpuMbBps, BB caibAyOmMEMT XapaRTEDHRMD YTBEpRAE-
HiAMB:

...Ecam Kro-1m60, BB CHIy CBOGOAN HEYaTH, BHIYCTHTD
85 cPBTP EaKoe IHGO meyaTHOe NpOM3BEAEHIE, TO HpPH ITOMB
cosepmaerca BBaTo TaEoe (ein Vorgang), uTOo He 3aTPOrABaETH
HHYbAXD OpaBh H IIPeEAe BCEro HE EACAETCA NPABbh rOCYAApPCTBA.
To, uro mpomsomi10 BB AaBHOMST cayydaB, mopmawdecEn HEIBMB
He OTIHYaeTCA OTH NPOryIEH BB COGCTBEHHOMB Cajy, OTH IDH-
HATIA DRIMA 32 JOMAMHEMB CcTON0MDB. Belb taroro poxa abitcrsia
ABAAIOTCA X4 TOCYAAPCTBA IopHjHuecEn- Oe3pasamIanMe (rechtlich
irrelevant). Jaa rocyzapctsa Bosce He mMBerh 3HAUEHIN, YTOOH
9t bicTBid BooGme GHIA HPEINPUHATH; HHTEPECH OCYAAPCTBA
@CYEDIHBALTCA TOIBEO TBMB, 4UTOOH He GHLIN HADYWIEHH yCTa-
HOBIEHHHA 3aROHOMB TDRHHOH '),

Heymerr mBrt ocHOBAaEiZ 3afyMarbci HAZH BOIPOCOMB, OF-
BBualors Jam mojo0HHe BHBOAW ABHcTBHTEIRHOCTH, W JaeTh JH
TeopeTHIECEad EOHCTPYENiA ToyHOe O06BACHeHie (aKToss H AB-
aeni#? . '

Berrmreiias, ¢v cBoe# CTOPOHH, YTBEp&JLaeTh, YTO CBOGOAA
nmeYaTH JajJero He GespasimyEa A4 rocyxapcrsa. OHB rOBODHTD,
9T0 HANPOTABL—HMEHHO ,TI'0CYJapCTBEHHHR HHTEpeCH“ 3aCTaB-
AfeTs 3aROHOZATENd He TOJbKO NPH3HABATH CaMoe HA4YalI0 CBO-
60AW DUeuaTH, HO H CO3ZABATH COOTBBTCTByOmiA IopEAWYECKIA
ycIoBid 114 BOSMOEHO Goxbe mmpoEaro mnpoBefeHia TOr0 Ha-
9aja BB KH3Hb BGL TAapMOHIA Ch OCTAIbHHMB OPABOIOPAIROMS.
Huuro mHOE, EaK® TOTH XKe roCYJapCTBeHHHH# HHTEpeCh HOOYH-
JaeTs 3aE0HOAATEld, MeAJy IPOYHMB, YCTAHABINBATh H3BATIA HSB
00mAXs HOPMB YrOJOBHATO MOpaBa A CO3JaBaTh BH COBPEMeH-
HoMs mnpaBB Tagoft MHCTETyTB, KAKB ,HHCTHTYTH OTBETCTBEHHArO
perakropa‘.

Co aro#t Tourm spbmia, pasymbercd, exBa JH MOKHO IOBO-

') Cu. Iellinek System. S. 98, 99.
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pUTh He TOABEO O IOpHIHYECEOMB ToXectsb, HO Jake H 0 mpo-
crolf aHAIOTiH ,mpaBa CBOGOAH IEYaTH® CH MPOryAEOH BB Cagy,
¢b KypeHieMs N8OHPOCH H T. M.

Komeuno, Hexp3a yTBep#ZaTh, ITO FOCYAAPCTBO 3aUHTEPECO-
BAHO BB TOMB, 9YTOOH Ea®EJN! rpa®jaHdEs BO YTO6H TO HE
CTal0 NHCAID H IeYaTars KAaEs MO0EHO Ooisme. Ho coBpeMen-
HOE ToCyXapcTBo G6e3yCIOBHO 3AHHTEDECOBAEO BH TOMB, WTOOH
CymecTBoBaxa 06mad 3aKOHHAA BO3MOEHOCTH Ge3mpenaTCTBEHHATO
npodrienia o6mecrBerHaro Mabmia Bp mewars. Jas rocyaapcrsa
nAMBers 3Bavemie WMeHHO 3TOTH 06midt HTOrs, a Yepess HTO CTA-
HOBHTCA JaleE0 He G6e3pasiHIHKEMT H TO, CEOIBEO OyAeTh Cla-
raeMHXD H HACKOIbRO O6IaTONpDIATHH ycIOBiA 1ia HXD 00paso-
BaHIA H EAYeCTBEHHOH! n KoiMvecTBeHHOH rpynnupoBed. B sToMs
cMHcIB He Gygers ommOko#l CEa3aTh, 9YTO COBPEMEHHOE TI'OCY-
XapcTBo rBACTBATENBHO 33HHTEDECOBAHO BH TOMB, YTOGH ,IIPABO
cBOGOJH NEYaTH“ He OCTABANOCH (e3h IPAETHYIECEAT0 OCYMEeCT-
BI€HiA,—TOr a8 EAEH ,NpPOTyAEA Bh COOCTBEHHOMT Caay“, XOTd
H 0YeBb IOJe3HOE JXI4 3X0POBLA TPAXEIAHT BPEMANPEIPOBOE-
Jenie, He HMBeTs ,r0CyJapCTBEHHOM BAEHOCTH®...

Mu yxe mnmbim caysalt ykasars, 9T0 COBpeMEHHAd TIOCY-
JapCTBEHHAS HayEa He OTDHIAeTh 3HaYeHid 00mecTBeHBAro MEE-
Hid 214 roCyJapcTBa H TPH3HAETH HEYATh OAHHMD H3b [IABHHXD
nyre#t AAd ero IPOABIEHiA.

Ho ecam s10 Tak®s, TO He YTPAYHBAETH .JH IO3HMIA, 3AHATAH
abuengo#t Teopie#?t rocyiapcTBeHHAr0 mnpaBa Bb Y4YeHIH O CBO-
6oxbt meuaru, B 3HaumreasHO# MBpB cBolo Epbmocts m ycroil-
9uBoCcTh? EcCIH DALiOHATH3MT M eCTeCTBEHHOe IPABO HPOINIAro
croxbria cp yueHieMP O ,HeOTHeMAEMHXh M OCHOBHHXD Mpa-
Baxb yeropBra“ yrpataas cBodf EpesdThH BH 00JACTH TI'OCYAAp-
CTBeHHO# HAJKH, ecin BAyYHAd EDHTHES YKa3ala HA& HCTOpH-
YecEOe IPOMCXOXEAeHie ,TpaBh CBOGOAH“ MyTeM NPOTECTa UPO-
THBS Ope&HHXE cTBcHeHIX m orpasuvenifi, TO MORHO JIH OTCIOAS
crbiath 3arIio9emie, uTO COBpeMeHHad HAYEa AOIEHR BHABTH
TONBEO ,ein juristisches Nonsens“—r. e. ropsauveckiif By p,—ta-
bula rasa—raus, rAb eme HezaBHO BHCHIOCH ropaoe H cBbrioe
3AaHie, BO3IBArHyTOE MPO6yIEBmedca MHCIbIO H NPABOCO3HAHIEMDb
HOBAro BpeMeHH?
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He noamens 1u 38 aHAIM30MB, EOTOPHH COCTABAHETH IIaB-
HYI0 CHIY H 3aCAYTy (OPMAIbHO-I0PBAAIECEON MEOAN, GHTH cAB-
Jad crbaylomi#t mars Buepexs yie IO OYTHE Kb CHETe3y? BuTb
MOKETs Bb TAEOMB cIysad m ,cBo6OZa medaTH“ J0a&HA GyieTsb
HOJYYATH COBEPmIEHHO WHOe ocBBmemie m m3B KaTeropim ,iopm-
AWYECEH 0e3pasrHIHATO JIA TOCYA&pCTBA“ mepedifiers BB YHCIO
TARHX> HHCTHTYTOBS COBDEMEHHAI0 TOCYA&PCTBEHBAr0 NpAaBa,
EoTopHe nMBioTs 3Havemie mepBocTemEeHHONA BARHOCTH HMEHHO
Jad rocyjapcrtBa, Bb ero nbioMs?

Tocyrapcrsennas HayEa BoOGLlE B HAYKA rOCYJAPCTBEHHATO
OpaBa Bb YACTHOCTH He MOEeTh M He Z0XEHA BHABTH Bce cBoe
npussadie Bh POIN AHATOMA-AHAIATAEA HIH Bb TPyAB Mormis-
MHE4 10 OTHOMEHI0 Eb BHCOEMMD HAEAMB, COCTABAAIIAMSD
ayumee jocrogmie Hame#f kyisTypu. Mezay Thus rocyzapcrso-
Bb1B Teopermk®, ecau oHB OyXeTs HrHODHPOBATH 3aMPOCH CO-
BpeMEHHO!l eMy MH3HH H HHTEDeCH OEpyzaiomel# ero 1bicrem-
TEABHOCTH, PHCEYeTh, NO cnpaBefIEBoMy 3amBuanilo Exxunera ),
OpifiTR EB CoBepmMeEHHO G6e3COAePZATEISHNMT BHBOZAME H EB
IO3HAHI0 IR ,MEPTBHXD OCTOBOBB H ,0e3IyMHHXH CRele-
1083“ BB rocyiapcrsb. Xopomo, ecan BBamie Tagoro MeprBaro
Iyxa Oyiers cBoeBpeMeHHO 3aMBueHo, W HayEa He CTaHeTH
HCEYCCTBEHHO YCTpaBATh Ce6d OTH 33JaYd DACEDHBATb HOJIOZKH-
TelbHOe CcOjZepRaHie HAed H yuypexJeHi#t u yEasmBath Ha Th
HOBHA (OpMH, BB KOTODHXD OHH IHOJYYAlOTH CBOE BHpaZEHie H
IODBAHYECEOE NpHSHAHIE...

HBorga ragoi#-1460, mOBHAEMOMY, dYACTHHE (aKTh HIH OT-
1bisHOE XH3HEHHOEe fABIEHie 3aCTaBIAeTH KPHTHIECEM OTHECTHCH
Eb ,lOCHOACTBYIOMEMYy B3TAAIY“ H NPHTOMB He H3b MEIXOYHOR
OPHAMPYABOCTE HJIM EAAHIA IIOCHOPHTH, & IOTOMY, KEOHEYHO,
UTO0 JAaHHOE ABIeHie HIE XAHHNH (PARTH MO:KeTh HBHTHCA EAaED
6H CHUMNTOMATHIECEHMD IIOKasaTeJeMb HecoOTBBTCTBid Teopin ¢B
ABitcTBATEABHOCTBIO.

He npmmagie®nTs 1# MBCTHTYTH OTBBTCTBEHHAr0 pejaETOpa
Bb COBPEeMEHHOM® npaBh Kb umciy Takmx® apiemit? Phmenie
Bompoca o IopHAAYecEo# mpEpoxl sroro wECTETYTA 1BIaeTs He-

') Exxmuners Ilpaso coBpeMenmaro rocyxapcrsa; pycck. mep., crp. 10, 11.
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00X0ZUMHNMB. EAKD CBHAETEIbCTBYeTH 0 TOMB m3crbgoBamie Berr-
mre#tna, nepecMorpbrs Bce yuemie o cBoGoxt mesarm. Camas
UOCTAHOBKA 3TOT0 BOIPOCA, H NPHTOMD HAa H04BB rocyzapcrsen-
HOM HAYEH H BB NOCTOAHHONX CBESH CBb mOaMTHIEeCKOl ybicrBE-
TEABHOCTBI0, COCTABIAETH, N0 HameMy yO6bxjenilo, BecoMBBHRYIO
SaCIyIy aBTOPA.

B® npezmciosim kB cBoe#f kEBrd Berrmre#ms, Mem1y mpo-
YEMD, CYATAETs HYEHHMB OFOBOPHTHCH, YTO GNTH MOXETH BB
€ro OTHOMEHIH R HBEOTOPHMT BompocaM® ofmedf TeMu (Ha-
opeMbps BB EpATHRE mpoekTa BoBaro yroaoBHAr0 EOAEECA 1id
Bcelt Illpe#imapin) mypHAIHCTS CEa3nBaeTca Bb Goibmelf cre-
neEH, Y5MB OPHCTH TEOPETHED.

Bo BcasomMs caysad aro 3ambuamie Heib3d NOHEMAThH BB
ToMB cMHCIE, yro Berrmre#fHD mpHCTPACTHO OTHOCHTCA RT Ca-
Mo# mevaTH, ODpeyBeIHYHBACTh €A 3HAYEHie W BB OOJACTH Ryp-
BaAHCTHEH TOTOBD BEAETH Bce BB posoBoMt cBBrb. Bw cBoeit
BcrynaTeasHO aeEnim B IfjopuxceoM® yHEHBepcHTeTB, romopa
Ha 61arofapEyl0 TeMy ,IepiofHuYecEad MeYaTh M HAMAa Eyib-
Typa“, Berrmre#Es yERasHBai® rIaBHRMD 00pasoMB Ha CIa0HA
CTOPOHH H HEJOCTATEH COBpeMeHHO# ®ypmaimcTHEA. Bors mo-
9eMy ¢b 0C000# HCKDEHHOCTBI0O 3BYYATH €ro SaKJIOYATEIbHOE
CI0BO OIATOXAPHOCTH Kb POLHOMY YEHBEDCHTETY 38 TO, 4T0 ¢a-
EyaAbTeTH IOCYXaPCTBEHHHXH HAYED BOCHPHHAIS H BYDPHAIHCTHRY
Bb YHCIO IMCOHILIEES HAYYHATO H3yYeHiA H IpemojaBamia !).
Taroe oTHOmeEHie yHEBEDCHTeTa Kb HEYaTH 00€3UEYHTH AId Ie-
9aTH TO, YT0 Ope&/AE BCEr0 HEOOXOAHMO JAH BHUOJHEHIA ed
EyABTYpHaro0 NpH3BaHiA, a HMeHHO OuHmeHie n upocsbmenie
nyreMb BayyHaro 3Hamid (die wissenschaftliche Lauterung). ,Bebm-
HIOK CB06OXy, TOBODHTH BB 3aEmioveBie Berrmre#ls, mneuarts
ce6b saBoeBaia mocih Tamerod GopsOH mouTH HOBceMBcTHO,—
HayEa DOBEJeTh ee IO NYTH Kb BHyTpeHHe# cBoGoxh“.

C. Husaro.

) Bp BacroAmems roxy npexnoi0XeHH EKYPCH N0 HCTOpiR mnepioxmdeckof me-
9aTH H N0 TeXHAKS XyPHAAHCTHEKE Ch NPAKTHYECREMH SaHATIAME.
Bicrarks IIpasa. fAmsaps 1905. 7



TEOPIAi HPABOBATO TOCYJAPCTBA.

I'aaBA DEPBAM.

Havaao o6ocobaenia esacmed,

I

OTIHYHTeIPHHMD MOMEHTOMB, XADARTEDPH3YIOIUMT IOPAJHYE-
CEyI0 OPHPOAY a6COIIOTHHXB MOHADXilt craparo mopagea, ABideT-
ed BEE ¥ HaJl'h— 3aKOHHHI XapaETeph IPABAETEALCTBEHHOMN BIACTH.

Bp a6comoTHOX MOHADXIH CTaparo pPeRHEMA IPABHTEILCTBEH-
Hafd BIACTh He CBA33HA, He OTDAHHYEHA 33KOHOMB; 38EOHD HE
HAJaraeTh Ha Hee HHKAEHXD O0A3AHHOCTEH 70 ommowenin xs
nodoannuims ®, crbioBaTelbHO, He NPEAOCTABAIETH HOIAAHHHMB
HEEaEHXS OPaBh OO OTHOMEHilo Kb Hefl.

Br a6comoTHEXD MOHApXiAX® HBTH M He MOKETH GHTH 060-
cobxenia Biacreif. Beio coBoEymHOCTE rocyxapcrsennod pbarers-
HOCTH, Eak'h BIOIHE 0ZHOpPOXHOH, CTADHE peEEMT IOJBOAHTH HOXD
OZHY EaTeropi, HA3KHBaeTh OJHHMD HMEHEMD: Bb FOCYAApPCTBAXH
CTRPAT0 PERHMA 71PABUMEASCMEO H3JACT BAKOHK, TPABATH CTPa-
HOolo H,—mo Epaitmet mEpE, orvacru—rBopETH cyrs. Hbmen-
Eie myGIROHCTH CTAparo pexEHMa EIACCHEHOHDYIOTH COBOKYI-
HOCTh AKTOBH T'OCYZADCTBEHHOX BJACTH IO HXH O0GHLEETAME: TAED,

_OHHI DA3JHYAOTh MeEIYHAPOZHOE, BOEHHOe, fHHAHCOBOE, CYJXel-
HOe H ]Jp. BepxoBeHcTBA. BT mOHATIe Ea&kJIAT0 BEPXOBEHCTBA
6e3pa3iNYHO BXOJIHTH KaEKh H3JaHie 00mMAXDP H a6CTPAKTHHXD
HODMB, Takb M COBepHIeHie HHIWBHIYAAbHHXD H EOHEPETHHXD
npasureibcTBeHBNXS Abicrsiif. Tarad kraccnpurania, oueBHno,
BO3MOKH& TOABKO 04arojlapd TOMYy, 4T0 NyOIALACTHKON CTAParo
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pe&HMa COBEpPUIeHHO HIHODHDPYeTCA EODEHHOe pasiniie Me&EJy
3aKOHOAATCAbHOH H NPABHTEILCTBEHHON BIACTHIO ').

Ronmesno, 3axons, Eakp 06mad m aGCTPAEKTHAA HODMA, M3-
Bbcrers m crapomy pexaMy. Hm oama ofmecrseEEad opramu-
3aIid He MOKETh CymECTROBATh, HA OZHO 1a®e UACTHOE X08Afl-
CTBO HE MOKETH BECTHCh HyTeMb OXHUXH TOAPKO HHJIHBHAYAIb-
HHXD A KoHEpeTHHXT® Bexbmi#t. Wmjusnayaisaoe Bexbmie, cupa-
BeAIMBO TOBODHTH lepHHrB, pHCyeTh BIACTH BB COCTOAHIH He-
npepuBHO#f pBareapHocTH, 3aKOHT AGCTPARTHRI!, HOpMa mpej-
CTaBAAETH BJACTh BB COCTOHHIH IOK04; OXHA HOpM& 3aMbHAETH
A1 BIACTH THCAYE HHIHBAAYAILHHXE Berbmilt,—mH moToMy co6-
CTBeHHH! HWHTEpECH BJACTH —DKOHOMiA CHIN, o6.Jerdyesie Tpyla
H T. X.—Oo0y&EjaerTs ee Kb 3amBab mecoBepmernmol ¢opum
mEEBEAyaIbENXD Berbmili Gorbe comepmenmolo ¢opmolt a6-
CTPAKTHHXH HODMH !).

JABa10, oxago, BH TOMB, 4TO BH A6COIOTHHXH MOHADXiAXB
CTAparo0 peXHMA, 33EOHD, O6pAmMAACh Kb IPABATEILCTBEHHOH
BIACTH, TEpAeTh 3HadYeHie aBTopaTeTHAro BexbHid encued, Gesy-
c10BHO o6asareabHOf BaacTH. OHP ABIdeTCA TEXHHYECKHM'D
npieMoMs ynpasieria,—6orbe nbrecoo6pasEnMB, HO He Goake
0643aTe bHEMD, Y5MTD HEAHBHAYRIbHHI IPABATEAbCTBEHHHNH ARTS.
T'ocyzapcTBeHHaA JOKTPHHA CTaPAr0 peRHMA NPHSHAETH OZHO

1) KiaccupEgania npass BepxoseHCTBA Y BiMenxux® nyGIRNECTOBL Craparo
pexnMa seciMa pasHooGpasEa. Gonner, (Teulsches Staatsrecht. 1804. § 275,
crp. 422 m ca.), manp., pasamyaer> 11 nxacrefi: Reprisentative, Oberaufsehende,
Anordnende, richterliche, Strafende, Vollzichende, Militdr, Staatswirthschallliche,
Staatsdienst-und Wurdegebende, Polizei-u. Finanz-Gewalten. lloxs pacnopazsreisnofi
saacTsD (Anordnende Gewalt) 0BT NOHEMaeTh B1aCTh, OTh KOTOPOH HCXORBTB:
1) noxamie 06BXT HOPMB, JAx0KOS3; 2) DpeXOCTABIEHie 0COGHXB IBrOTH, RpuewteLiiL;
3) npuxasx & npexurcania xxa otxbapmmxs abficrsifi; ApyrEME CloRaMBb, HOHATIE
pacuopaxETezsHOfi BIACTH OXBATHBAET: Y Hero H 3aKOHOAATelbBYD M NpaBATEib-
creensyo piacts, I €hr. Leist (Lehrbuch des teutschen Staatsrechts, crp. 324 = c1.)
paszRyaers 06mia mpasa BeiBYecTa B 0COGHA U0 ompexbreHRHME o6bextanMb. Ks
o0MENMT NPABAME OHD OTHOCHTH HAGIIOAADMYL, 3aEOROAATEABHYD H HCHOAHHTElb-:
Hyl0 BAACTH; Kb OCOGHMH—XOIEHOCTHYD, CYAeGHYD, YFOIOBEYD, nosnueficryo, da-
H2HCOBY® H Boennyn BiacTh. Ioanmefickaa BIacTh HIH TOARNeHiCKOE BEPXUBEHCTBO
COCTORT: W35 Tpexs cymecTBemnuxs ¢yarmili: nmosmuefickaro magsopa, moxnuefi-
CEATO 3aEOHOXATEILCTEa N noaAuefickaro mcnoadesia {ib. § 172 crp. 541). Cp. rar=&e
$chmalz (Das teutsche Staatsrecht 1826 r., § 353, crp. 227).

'y Jepunuars. 1[ba s npaeh (pycck. nepes.) cTp. 249.
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TOIBEO Da3lHyie MeE]y 3AKEOHOMT H IPABHTEILCTBEHHHME pac-
HopAEeHieMD: 3aKOHD—O00mad B a0CTPAETHAA, IPIBHTEILCTBEH-
HOEe pacnopAmeHie—HHAWBAJyaIbHad H KOHEDETHai1 HOopMa. Pas-
Jugie MeEAY 3aKOHOMB H IIPABHTEIbCTBEHHHMD DACIHOpAREHIEMB
sp mopaikb uxb usaamia, a vhus Goxbe, 65 cmenenu uzs wopu-
duneckotl, Cuan OCTaeTCA COBepIeHHO HewsBBCTHHMB myGammn-
cragt craparo pemnma *).

[pasaTeasCTBO CTAPAro pemEMMa—3TO MOHADXS. BE pyRaxs
MOHADXA COCPEJOTOYHBAETCA BCA IHOAHOTR, HMD OCYIIECTBAAITCA
sck ¢ymenin rocyaapcrsemnolf Bracra. Bn cdepd eeproenato
ynpasaenia,—1T. €. Bb cheph HemocpexcTBemHO# rbaTerHOCTH
MOHApXa, ero alCOIIOTHAA BIACTh ABIAETCA IOPHAMIECEH-CBOGOJ-
Ho#, HeorpannyeHHo# gbicTBylomEMt npasons. IIpasurers-
CTBEHHAH BIACTb GCOJNIOTHAr0 MOHADPXA TAKD Ke HEOrpanHueHa
38E0HOMB, EakKh H €ro 3aKOHOAATelhHad BIacts. Msgamie 06-
IAXD> HOPMD HEOGXOAEMO JId HODMAIFHAro (YHENIOHApPOBaHIA
rOCyAapCTBEHHOHl BIACTH; HO BB Ka®iOMB OTABIbHOMB ciyuab,
EOTAa 3Ta o6mad HOpMa, 10 To#t mim Apyro#t mpuumms, crbcaaers
IpaBUTeILCTBO, Moca1bHee, T. €. MOHADXB, MOEeTs 3aMBEATL ee
AHEAABHAYAJbHKME pacHopaXeHieMb, BSIaHHEMB ad hoc.

Roneuno, Bcxbacreie orpaHEIPHHOCTH ue10BBYECEHXD CHIB,
dynenin Bractu, Kpomb namGorBe BamHHXB, OCymECTBAANTCA
MOHADXOMT He JHYHO, & Ype3h HOCPEeJCTBO JOXHKHOCTHRX'D IAMD,
cocroAmuxb Ha ero cayx6Gb. 3HaunteibHas 49acTh IpABHTEIb-
cTBeHHON ABATEIRHOCTH OTHOCHTCA BB O0JACTH 7N00UUMENHAL0, A
He BepxoBEAro yupasieHid. OjHako, H IOJYHHEHHOE YIpaBle-
Hie, iepapXHYECEH 3aBECHMOE OTH MOHapXa, He MOMeTH OHTb
pa3cMaTpuBaeMo BB aGCONOTHNXD MOHADXiAXDB, KAaKD YIpaBJle-
Hie NIOI3aKOHHOE, Kakb YlpaBleHie, CBA3aHHOe M OTPaHHYEHHOE
sakonoMs. HaoGopors, BEb3akoHHHA XapakTeph NOJIHHEHHArO
yupaBieRid Bb alCcoJiOTHOH MOEApXim sABidercd (e3yC.IOBHO-He-
o6xozaMEMD cabjicTBieMt upAEUUNiAILHON—OpHEYECEOl H ak-
TAYECEOY — HEBO3MOKHOCTH 70CAN006AMEAHA0 U CMONKAW OTE-

?) Cp. Leist L c. § 105 crp. 325; Schmalz 1. ¢. § 368, crp. 234: ,Gesetlze
sind also allgemeine Vorschriften iiber das, was in allen Fillen einer Art geschehen
Soll‘.
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Jenia HOJ33EOHHATO HOAYHHEHHAIO YIDABJEHiA OTH YIpaBileHid
BEPX0BHAr0, HEOrDAHHYEHHAro 3ak0BOMB. B® mpegbiaxs caoeit
KOMHETeHIIH KaZkjioe ROIZHOCTMe JBNO NTOJIXHEHHATO YIpa-
BIeHiA ABIAeTCA BRPA3HTENEMD —HENOCPEACTBEHHHMSB, HIH IO-
CpeJCTBeHHHMB—CBO6OAHOE H HaAB-3aROHHOH BOAH MOHApXA.
IlocroasEy ZOIEBOCTHOE JHIO OCYIIECTBIAETH BOJI0 MOHADXA,
oH0 BF Takoit me MBpB cBo6GogHO OTH RaREXB OH TO HH OHIO
TIpaBOBHXD OrpaEdyeni#, Eaks cambs MoHapxD. Kaks coimne BB
KamifsXxb BOJAH, a6COINTHAA BIACTE EODOIA OTPAEAETCH BO BIA-
cTH GeSYHCIEHHATO0 MHOXECTBO JAIG, TBODPAMHEXD EOPOJEBCEYIO
BOMIO: EKamRoe AWNO ABidercd MoHapxoMs Bb MumiaTiopB. Ilo
c10BaMB OZHOro Hsbs BPEMenmemxt mucarexe#t mavaxa XIX BBka,
Ka®joe ZOJRHOCTHOE JAIO AOAEHO OHTh DA3CMATPHBAEMO BB
cBoeM® OEDYrb, Kar® Mauzemskif perents '). HajgsaromEH# xa-
paETep’s DOAYMHEHHATO YHpAaBIEHid HE Bb YeMP He BHpamaeTcd
TaKD APEO, EAED BB OUCKDEULONHOCTU MOINOMOWLW ATMHAHBCTDA-
THBBHXH OPraHOBS, XapaETepHsyome#l npaBuTeAbCTBEHHNE CTpO
Bchx®, BoOoOme, rocyAapCTBh CTAPAr0 PEEEMA.

- Homeuno, # B aGcomorHO! MOHADXIE A&IMHHACTDATHBERIH
38E0HD 00A3HBAET: NOAYHHEHHHS BIACTH; HO OHD O00A3HBAETH
HXD II0 OTHOMEHII0 Kb NPEeINOCTABIEHHEMD BIACTAMT H, BB
mocaibiHefi HHCTABUIH, Kb MOHAPXY; 70 OMHOWENINWO K5 NOO-
6AaCM¥bI M, ED HOJA8HHRMB, IOJYHHEHHOE yIDaBieHie ABIZETCA
TAEHEMS %e HEOrDAHHIEHHRMD H CBOGOZHEIMEB, EAED CaMb MO-
Bapxs. [lo o6memy mpaBEly, aIMUHHCTDATHBHHH 3aE0HD CTa-
paro pemuMa nMBers umcmpyxyionnsi xaparreps. IlozoSso
BCAEO#, BoOGINe, MHCTPYRIIA, aIMHHHCTDATHBHHH 3aK0HD pe-
rIaMeHTHPYeTh 00ASaHHOCTA HOAYRHEHHHXH BJacTell BB OTHO-
meHiH Kb MOHADXY; OHb YCTAHAB.IHBARETD GHYMPERHIW pacno-

) Ilmrapyercay O. M ay er’a Deutsches Verwaltungsrecht, t. I, ctp. 40, npuwm. 6.
B1 atom: xe cuucab eme Monrteckse macass: «Dans le gouvernement despotique,
le pouvoir passe tout entier dans les mains de celui a qui on le confie. Le visir
est le despote lui-méme et chaque officier particulier est le visir» (Bsprit des lois
L. V ch. XVI). Cpe. Tocqueville. L’ancien régime et la revolution, passim.

Bs csoews mmcewt rp» Hmneparopy Hmrozamw I ces. Cymapoross rOBODHTH 0
MUBHCTpAXb: «OHE—LADE Bb CBOHXS yABiaxs» (umr. y Bowkomcxaro. Opra-
EH3aNiA rocyrapcrseRHaro koATpoaa B Poccim, 1895 r., crp. 61).
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pAadoxs ynpaBleHid B TOJbEQ HocpexcTBeHHO, ompexbias xba-
TeABHOCTh BAACTeH,—HXP CIyEEeCHYI0 EOMIETEHIi0, 06BeMD Ipe-
XOCTaBIeHHOX HMP BAACTH H T."\.—omnpepbiders @ 0643aHHOCTH
nojfaBENXS. Bb GoapmmecTeb caysaeB:r BB CTADHXB MOHAp-
XiAXD aIMHEECTDATHBHH 3aKOHD He HyGIHKyeTCA AaEe BO BCe-
oomee cebybmie: Bce ympaBiemie crapo# PpaEnin mOEORIOCH HA
Ae00HAPOJYEMHXD HHCTPYENIAXB, AABAEMHXH KOPOIEMB CBOHMB
HHTEHJAHTAMS. ,
Hocroarky 3akoms, xb#crBETessHo, mMBeTs TaEo# HHCTPYE-
nioEN# XapagTeph, OpraEbh HOZYVHEHHAI0 YIpaBieHid, Ipe-
BHINAA BIACTh Ham OesxbilcTByd, HApymaers cBoH 0GA3aHHOCTH
II0 OTHOWERil0 Kb BePXOBHOR BIACTH, HO HUEAKAXD OGA3AHHO-
cref BP OTHOMEHIH Kb HOAZAHHOMY OHF He HAPYyIIaeTs, HOO
nojraEEN# e uMBeTs HMEAEHXBH OpPaBbh L0 OTHOMEHI Kb HEMY.
HecMorpa Ba cymecTBoBaRie afMEHECTDATHBHEIXD 3aKOHOBD, AIMH-
HACTPALid CTaparo peEmMa OCTaeTci He CBA3aEHON, He OTpa-
AnvenHoff sakoHoMB. Ilo TepMmEOIOrim Kamra, aGcoxroTHAd MO-
Hapxia 3anajgEo# Esponn ABiseTcd rocyiapcTsoMd IPOM3BOIA
(Willkiirstaat), a me mpaBoBHMT rocyzapcrBoMd (Rechtsstaat) ).
HajsaxonEHE XapakTeph OPaBHTE.IbCTBEHHOM BIACTH BIEUETH
3a co6oi0 BB abcomoTHOMT rocyrapctsb Gesmpasie WHIHBHIA.
IIpouseoas m GesnpaBie—oOZHO M ToEe ABJIeHie, PASCMATpH-
BaeMOe Cb JBYXH pasIHYHHXD, O00BERTHBHOX H CYGHERTHBHOM,
Touerd 3pbHid. CaMad Hied CyOBEKTHBHATO NyGIMYHATO IIPABA,—
npaBa EOTOPOMY cooTBETCTBYers 0643aHHOCTH IOCYAAPCTBEHHOHN
BJIACTH,—OCTA€TCA CcOBeplIeHHO HerspbcTHOR M UymJoH cTapoMy
pexamy. Ilockoapky, BooGme, HyOIHUACTHER CTaparo peEHMa
FOBODHTH O CYOBERTHBHHXH HyOJHYHHXD IPaBaxh, OHA NOHH-
MaeTh HOAS HHMH ecmecmeentdtia CyOHEETHBHHA UpPaBa, BHBO-
AEAMHA M3B TOCHOACTBYIOIEX'S HpejcTaBlenit 006> 0GHEETHBHOMS
ecrecT8eHHOMD npash.
JwGonuranil ® noyuntessHu# ¢axrs: fame nan6orbe mo-
crbjoBaTeasHEE Bb C¢BOEMB NO3MTHBU3ME NyOJIANECTH CTaparo

') 0. Meyer, L. c. cTp. 88 meca.; B3 ocofenBocTr cTp. 43 mpuM. 9 B CTp. 45.
Cps. Tagze caaTyw, HO GIECTSMY®D XapakTepacTary abcoxornod momapxim y OLlo
Gierke, Das deutsche Genossenchaftsrecht I crp. 642 m ca.
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pe®HMa, IaEe Takie AHTATOHHCTH TeODiH eCTeCTBEHHAro ILPaBa,
gaks loamms SkoB® Moseps, roBopa 0 CyGBLeKTHBHHXD MyGIHd-
HHXD IpaBaXb, II0 HeO6X0ZEMOCTH IPROEraloTs BB €CTeCTBEHHO-
'OpaBOBO# apryMeHTalin; H Aid HAXD CYOLeETHBHNA 1LpaBa AB-
agiorcs 6e3ycI0BEO HeOOXOXBMHMB BHBOZOMD H3B €CTECTBEHHAIO
npaBa. W ecim Thut He Menbe oHE mpHSHAITH 3a STHMH Hpa-
BaMA TOSHTHBHEIX XAapaKT€DPH, TO 9T0 OOCBACHAETCA HCEINYHA-
TelbHO TBMB, 4TO ecTecTBeHHOe HPABO, BOOOIIe, HOSHTHBEDYETCS,
EaEs B3BBCTHO, PHIOCOPCEOI0 MHCIBIO PASCMATPHBAECMOMH SLOXH ).

Cy6BeETHBERA IyGIMYHHA HPABA, B COBPEMEHHOMT CMEICIS
3TOr0 CJI0Ba,—INpaBa IO OTHONMEHI0 Kb TOCYZAPCTBY, OCHO-
BAaHEHA Ha npaBE caMoro rocyzapcrBa—ocTanTcid Hem3BeT-
HHMHE NyGaAAnAcTHES craparo pemuMa.

ITo oTHOmEHil EF HAT3AROHHOM IPABUTEILCTBEHHOR BAACTH Y
mozaEEaro B5TH B He MOEeTH GHITH IPABS 2). Y HAASAKOHHON Bia-
CTH IOJXAHHHIN MOZKeTH IPOCHTh MHIOCTH, & HE TpeGoBATh HpaBa.
IIpotaBs HE3aKOHHHXD pacmopa®eni#t BiacTe y Hero mMBerca
OXHO TOJSEO CDEACTBO 3AMHATH,—&KaI068 IO HAYAILCTBY, a He
cyze6unil mcrp. CaMad Bjed #IMAHHCTDATHBHON IOCTHNiH, EaEb
oco6o#f opMH cyda, MPHSBAHHATO SAMMINAT: M OXPAHATH Cy(h-
€ETHBHNA Ny0IAYHNA IpaBa WHAWBHAA, OCTAETCA COBEPIIEHHO
9y&g0#4 Oy6IMYHOMY HDABY CTAParo DemEMA.

Tarb, BB repMaHCEHXD TEPPHTODiAXD y&e CO BTOpOi moxo-
BEEN XVII B., mpaBmTeancTBeHHAS ABATEIbHOCTs CAMEME Gesy-
CIOBHHIMTG 06pasuMb H3HEMJETCA H3b IOZh EOHTPOIA CyReGHOMN

) 1. Moser. Von der Landshoheit in Ansehung der Unterthanen Personen
und Vermdgen, 1773, V Cap., § 7, ctp. 38: ,Alle Landeseingeborene haben v on
Natur das Recht, dass, wann sie sich wohl auffihren, der Landesherr sie in sei-
nem Lande dulden muss“; Cps. VII cap.,§ 4, crp. 70; Cps. Freiherr v. Kreytt-
mayr Grundriss des allg. deutschen und Bayrischen Staatsrechtes, Th. I, 1770,
§ 32, crp. 856 ® ca.; § 3b,c1p. 67 B ca. Schmalzl c. § 366, crp. 285: ,Dem
Geselze fir Privat-Personen gegeben ist der Souverain selbst natirlich nicht unter-
worfen; nur gottliches Recht bindet ihn, also Naturrecht und Gebot des Christen-
tums und dann die Staatsrechiliche Grundgesetze*... YIas ecrecTsemsaro npaea
Schmalz suBoaATs cyGBexrEsHoe npaso NouraBHEX® Ha 3samary (Recht auf
Schutz).

) Otto Gierke, 1. c. crp. 643: ,Der Unterthau ist Subject nur im Privat-
recht; im Offentlichen Recht lediglich Object; er stcht im Staate wie der Laie in
der Kirche. ‘
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saactu. IIpuanans: In Polizeisachen gilt keine Appelation ') aBigerca
GescmopHOll H o0menpm3HAHHOX aEcioMo#f nyGiHYHAr0 mpaBa:
npoTues pacmopazeniit m pbmeni#t mpaBHTEI CTBEHENXE OPraHOBB
He JONyCEaeTCA #a100a BE CYAB; OCTaeTcd, KOHEYHO, BOSMOEHOM
£a106a no HauaascTBY. M TowHO Tak®e Bo PpammiE goirad
Gops6a CPH IADIAMEHTAMH, CTPEeMHBMAMACA NOXYHHATL AJMHEHH-
CTpaLil0 CTPaHH CBOEMy KOHTpoJio, B0 Bropo# moaesurd XVII .
sakaHIEBaeTcd mo6Bolo EopozeBcroit Biacra. Cb 9TOr0 BpeMenn
abaa apMmEECTpaTHBHO# IocTENiA pBmalorca BB® mepBoit HECTAH-
i WHTEHIAHTAMW, BCEMOTyMUMH areHTAMH EOpoid BB MBer-
HOCTH, H BO BTOpPO#, BH HOpPAAKB BepXOBHAro ympaBieHid, KOpo-
JIeBCKAMT COBBTOME.

IIpeas aanoMs BceMorymei#f, BHB ¥ HaZD—3aKOHHON AIMHHH~
crpanin HHEAEBEXD GesnpaBeEs. OHB ABIgeTCA 0GHEKTOM'S BIACTH,
HO He CyObeKTOMB HPABS, NOLJAHHNME, HO HE TDAXARHHHOMD.
Je wai pas lu, roBopaTs Pycco, que le titre de cives ait jamais été
donné aux sujets d’aucun prince.. .. Les seuls Francais prennent fous ce
nom de citoyens, parce qu ils n’en ont aucune veritable idée,. ... Sans
quoi ils tomberaient en l'usurpant dans le crime de lése-majesté: ce nom
chez eux exprime une vertu et nom pas un droit 2).

IL.

IIpusuaBad xepaszdniviocms BIACTH OCHOBHHMD OPHHIUIOMB
a0comoTESMa, HEeOOXOZHMO, OXHAKO, 3aMBTuTH, YT0 NpPHENUND
aT0oTh He OHAB mocrBroBaTeisHO B BHOXEE ocymecrBieHD abco-
JoTEOR MoHapxielf craparo pemmma. U spBer, BHe cuorps Ha
BO3MOZEHOCTs ofpamenia cyze6Haro 1bia Kb HemOCDPEACTBEHHOMY
pascMoTpBHilo BepxoBHO# BiacTh (,justice retenue“ Bo Ppammim,
»Machtspriiche* B» ['epmanin) cyze6mas BaacTh, or4acTu 6iaro-
Japa HcTopadeckol#l cBoeoOpasHOCTH cyje0HOI opramasaninm (mpo-
Jama cyleOHHXB JoamHOCTe#f Bo Ppammin) ), orvacru Gaiaro-

I Appelation—oGpamenrie k3 cyay.

3) 1. J. Rousseau, Contrat social 1. I ra. VL

3) Hpozaxy cyre6auxs xoxxBocrefi Monreckse samamaers cabayomaur coobpa-
=eniamg: ,0r, dans une monarchie o quand les charges ne se vendroient pas par
un réglement public, I'indigence et I'avidité des courtisans les vendroient tout de
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Japa BnoJuk cosHareisHO# moamTHEB BiacrH, ycmBia—mo Epail-
meit uBpb, oryacrm—guddepernuposatsca, orybanthcs 0T Bep-
XOBHO# RIACTH H, TAEHMDB 00pasoMs, mpiodpBerm nodsaxommmi
xapagreps. Cawui#f (aETs cymecrsoBaHiA MHOEECTBA Jpe3BH-
YalENXD CYARAAOB, co3xaBaeMHX® ad hoc 118 ompexBiemmoit
kareropin xbab, a mHOrAa m xas ompexybiemnaro xbia, Heompo-
BEpEHMO JXOEASHBAETH OTHOCHTEIbHYI0 HE3aBACHMOCTh OGHEHO-
BEHHHXTB CYAOBB.

Bs I'epmancruxs rocyzapcrBax®s kb komny XVIII B. me-
IOCPeACTBEHHOE yJacTrie BepXOBHOH BIACTH B% OTIPABIEHIH rpa-
#JAHCKO# m yrozosEOM locTHHim cramoBATCE Bce Gorbe m Go-
abe pbagams. Taxs, manpmubps, yme BB 1739 r. ppyccridt
Eopoas Ppuapuxs-Beasressms I rposures mopBeuts Gess mo-
maiH, PAIOMB Ch COGaEo#, Ramjaro, Ero mocMbers 06paTnThCa
Kb HeMy ¢b %&axo60# ma pbmemmoe cysamm xBzo. Pecrpmo-
ToMB 22 okrabpa 1752 r. Ppmipsxt Beamgi#t o6paBiders, uTo
0HD He HaMBpeE® HemocpeacTBeHHO BMBmHBATECA BB OTHpABIE-
Hie NpABOCYAid, TAR> EaEh OHB HEelaeTh, YTOGH Bce coBepmia-
J0ch €000pasHO CB IUPABOMD H 3AKOHAMH CTDRHH, KOTODHMB
OHB CaMD TOTOBH NOJYHHHTECA BH CBOeMB coGcTBemHOMB 1Bak.
Oroxo Toro me Bpemen: kamnmieps Ppugpmxa Beamraro, Jari-
gues, B5 cBoeMb coummeHiE Réflexions philosophiques, BHpaza-
meMDd B0sspbmia camoro ®pumipmxa, mEmeTH, YTO MOHADXB, KO-
TOpPH# TOCHOACTBYeTh HALH CBOGOAHHMH JIOZGMHE H NPABATH HMH
CO00pa3HO Cb 3aKOHAMH, HHKOTZA He JOJZEEHE OCYIIECTBIATH
cyae6Ho#f zoamHOCTH, HOO caMoe cupaBeiauBoe phmenie MoBapxa
ocraerci 0e3saEOHBHMD H DPOTHBOPBUHTH yupemieHiAMT CTPAHH.
Haronens, IIpaBureiscrBemEoe pacmopamenie 1772 r. o0b-
fAB14eTh, ,EaEKB IepBOe OCHOBaHie HAMmEro cyje6HAro ycTpoii-
crBa“, uro HAEaKoe xBio, pbmemmoe cyromMt BB mocabxmeit
- HHCTAHI[iH, He MOEeTs OHTH pascMaTpHBaeMO H mepepBmaeMo
BHOBb 1)

méme, le hasard donnera de meilleurs sujets que le choix du prince. (De Desprit
des lois 1. Y ch. XIX). .

1) Cw. Stolzel, Funfzehn Vortrige aus d. Brandenb.—Preiiss. Rechts—und
Staatsgeschichte crp. 150 m ca.

Hcropia pyccraro mpasa csHxbreiscTayers 06 aHAIOTRIHOMD OWPEMIEHIR
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Mu BaguMb, TaRMMB 06pasoms, 4To oribiemie cyxeGmolt
¢yHENiA OTH 3aK0HOJATEIHON ABHIOCH HEMOCDEACTBEHHHMT pe-
3YABTATOMT €CTECTBEHHArO Pa3BHTiA IOANTHYECKON BHSHH; yEE 0
OXHOMY BTOMY HecIpaBeJIdBO CYATATH HAIAIO 060co6ieHia BIaCTEH
a0CTPAETHEIMD HSMHILICHIeMb TeOpeTHIecEO! MHCIH, HempuMb-
HAMHME KB gBiicrBuressro# &nsmr. Bb cymmocrn, yme Iem-
paxs Horme# B3 EommE XVII B., mpoBo3riacuss HaYaIO:
»Princeps ex plenitudine potestatis jus quaesitum subditis auferre non potest*,
TEMB CcaMHMB IPOBO3rIACHI® HAYaxo 060co6ieHia Baacredt.

Ecms, tarumt 06pa3soMs, BH OTHOmEHIH EB 0060c0o6IeHin
CyAeOHO# BIACTH NPAKTHEAR IPEAMECTBYETH TEODiH, TO BB OTHO-
meHid Eb 060C001eHII0 IPABHTEAbCTBEHHON BIACTH TEOpid mpex-
mecreyers npakTHES. TombBo Grarogapa BeIMEEM'S 38BOEBAHIAMS
0CBOGOZHTEILHON d)mwcod)‘in XVIII B. o0Ra3aioCr BOSMOBHHMD
oTKbJIeBie IPaBHTEJLCTBEHHO# BIACTH OTH 38KOHOJATENLHOH, HiH,
ADYTHMH CJIOBAMH, BO3HWEHOBEHie IIPaBOBAT0 TOCYAApPCTBA HA-
mMHEXD JHEl.

IIL.

PogonasaibErEOMT COBpeMeHHON TeOpin HmPABOBAr0 TOCYXAp-
crBa aAsidercd MoHTeckbe.
Boepsue MomTeckse BB 06oco6iesin Biacreff ') ycMaTpH-

BEPXOBHOR BAACTH M Y HACh OTABAHTL OTH BepXOBHAIO YUDPABIEHIA cyieGHYM (pyHE-
nio. Taxs, 8» [derposckoms yeash o6n yupemsenin pexermeficrepcod KOAKHOCTE
npr Cesarh un wmraems: ,Bw cayvab xe, . ..., 970 OHHe-xme HeEJXOBOXLCTBO-
BAHHHE Yexo6aTumkm oT: cBoelt mepasymuoli mpoxepsambocth M oHAro Cemara mpa-
ROCYAieMD He YAOBOXLCTBYOTCA, HOTOMB HAND y&e Goabme HBEYXR CBOEro 1eX0GETHA
ge ambrs; monexe Torns BHmAifi Cemars ors ero II. B, pucoxomorbpemEHMDB ecThb
B Bb 0c06aXb YeCTHHXD H 3HATHHXB COCTOHTH, KOTODHMH HE TOJBEO YeXoGETIA-
xosH abia, BO B IpaBieBie IOCYAApCTBeHHOe HOBEpEEO ecTh; H K10 AEp3HETH O
toMs Ero-xe Beimuecrsy GHTh YeloMDb, B TOTH CMEPTHOMY OCYXZAEHiD NOBHHEHD
6yzers (1 O. C. 3., 0 3261, n. 5). Ipasxa, ne Ilerpy Beamkomy, B ero GimEaii-
WAMD DpeewHHEAM> He YAAJ0CH XOCTHrEYTh XBficrsuTesbraro orxbiemia cyxeGmolt
¢ymeuin ors ¢yHEUin axTEHBHAro ympasiemid, Oxnaxo, B BB camoxepmasHodi Poc-
cim Takoe orxbaesie m, BMBCTB cB HEMB, NOX3AKOBHOCTH IPREXAHCEAr0 H YroIOB-
HaTo Cyaa ocymecTsieHs Owim BeXmKko# cyzeGuoli pedopmoit VMmeparopa Aze-
kcanzpa II.

1) Monrecsse maryk me rosopETs 0 pasxbiemim (division, séparation) Baacred;
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BaeTh HEOGIOJUMOE YCIOBie—TapaHTiI0 IIOJHTHYECKO! CBOGOAH;
HOT> HOIATHYECEOH CBOGOJOH rpaEJAHAHA OHB NOHAMAETH CIO-
KoflcTBie ero Ayxa, NOpOHCTeEawInee H3b yBBpeEBOCTH BB €06 -
cTBeHHON 0€30IACHOCTH, BB HENPHROCHOBEHHOCTH CBOHXH LIPABD.

B orTimuie OTH APYrMX® TOCyAapCTBh, AHTIE Hemocpea-
crBeHHOff IEabio cBoe#! ROHCTHTYIH NOJATRETH IOJIATHIECEYIO
cB06OZy; HOSTOMY Ha AHTAi#CEON EOHCTHTYLiH MOZEETH H ZOIEHO
6HTH H3yuaeMo o6ocoGreHie BiacTelf.

Cp pbhsko#t EaTeropmyHOCTHI0 YEasHBaeTh MoHTecEbe HA
OIACHOCTh, TPO3AMYI0 INOIHTHIECKOH cBoGOIB oTH coexmmeRia
8aE0HOJATEIbHOM, MCIOHHTeIbHOH H cyze6HOH BAacTH B OXHEXE
u TBXBp ®e PyRaxs.

Eciz 3aroHOAaTeIsHAA U HCOOXHHTEAbHAS BIACTH, I'OBODHTB
0HB, Hepa3yBIBHH ApPYrB OTH APYra, BL rocyiapcrsB mBre cBo-
GOAR, NOTOMY-YTO MOHADXDH HIH COGpaHie MOTYTH H3AABATH TH-
pPaHHHYECEie 3AEOHH, YTOOH THDAHHHYECEKH HXB HCHOJHATE.
TouRo Tagke He MOEeTh OHTh CBOGOJH, €CIE CyAe6HAHA BIACTH
He oTaBieHa orTp 3aKOHOAATEIbHOX H HCHOXHHETEILHOH, HGO BB
mepBoMB cryyal cyasa OyieTs S3aEOHOJATEIEeMD, H BIACTH €ro
HaAh EHUSHBI H CB0G0jo# rpamjiaEs OyXeTh NPOH3BOIBHOMN; BO
BTOpOMBb—CYyAbd Oyzers umBre cray mparkcanrers. Bce morm6ixo,
ecld BCH 3™M TPH BJACTH COEJHHEHN BB DPYEAXs OHOr0 H
TOr0 &e JHNA, APHCTOKDATHIECKAr0 HAHM HADOAHAr0 colpamig !).

He noxaexmTs comBBmino, uro mpuEnums 06oco6ieHid Bia-
creff BL NDABHIBHOMD €ro HOHHMAHIH JeRHTH Bb OCHOBE co-
BPEMEHHAI'0 EOHCTHTYHIOHHATO CTpO4.

IIpexcTaBHTeAbHOE HAYAN0, EARS TAROBOE, OmpelBisers co6oi0
COLiaIBHYI0 IPHPOAY EOHCTHTYI[IOHHATO TOCYIapCTB&; HOASAROH-
HOCTb IPABHTEILCTBEHHOM! BIACTH, OCYIIECTBIACMAH NYmeMs NpES-
CTABHTEALHOH OpraHESAid 3aEOHOJATEIBCTBA, onpexbiders co6oio
I0pEIRYECEYO ero mpupoay. Bb pecnyOrmeb 3aEoHOAaTerbHAA

TepMuns, EMB ymorpeGisexmd: distribution des trois pouvoirs, scero Tousbe nepe-
Becth: pacmpexbaenie niacrell, MR rosopuns 005 000cobAesiu eaacmes, TARD EAKD
3TOTH TEPMHHT, 10 HAmMeMY MEBHID, npasaibEle Bcero mepexaerTs BEYTpeHBifi cMECAD
pascMaTpHBaeMOft TeopiH.

1) De I'esprit des lois gu. XI ra. VI; cu. tarze kn. VI ra, HI, ¥V, VI r VII;
=8. XI ra. XI &= xp. '
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BIACTh HpHHALICEHTH NapIaMeHTY HIH HADOAHOMY co6pasiio,
HCIOJHATEIbHAS — NPE3HAEHTY HJIH HCHOXHHTeIbHOH ROAJerid.
Bs EomcTATYmioHHO#! MOHApXiH OpPraHOMB 3aE0OBOXATEILHOMN
BIACTH fABIfeTCA ,EOpOIb BH HapiaMedTE“, OpraBoM® OpaBu-
TEJbCTBEHHO# BIACTH—IODAINYECEHA OTH HETO OTAMIHHE ,EOPOIb
Bb BabmEerB“. BB KoHCTETYmiOHHO# MoOHApXim BOId ,EODOIA
BB DapiaMeRTE“, T. e. 3aR0HD TOYHO TAEDH &€ CBASHBAETH H
0043HIBAETH ,KOpOIA BB EabmEeTE“, Kak® B pecny6mmrl Boad
mapJaMeHTa—IPEe3u eHTa.

Hecmorpa Ba 370, Teopia MoHTeCKEe OTHIOAb HE HOJb-
syerca BceoOmuM® nNpR3EaBieMd. [JBb cymecTBeHHO-BaEHHXB
omnGEH, fonymenHna MonTeckbe, BB 3HaunTeasHO# MBpE, mckra-
AAOTH NPABHABHY0 H TAYGORYI0 MHCID, Iemamyo BB 0cHOBE
ero TeopiH.

IlepBas omn6ra — cOammenie Teopin o0Goco6iemia Biacrelt
cb Teopielt, Tar® HasuBaeMoi#t, curwannol GOpPMH NpaBIEHid.

Hsr Ttpexs Baacrel Monreckbe ofHA, cCyle6HaA BIEACTH
JoaxkHA OHTh, MO ero MHBHIilO, OCymecTBIdeNa He MOCTOABHKMD
yupeajenieNs, a MPUCAEARIMH CYAbAMH, H3BIEKACMHMH H3H CPEAl
Hapoga. Opanusoeanwvii XapagTepdh JOIEKHW OMBTH TOABEO
06m BARCTH—HCHOJHATEIbHAA W 3AKOHOAATEIbHAA; H3b HHXD
nepBad, T. €. HCIOIBATENbHAA BIACTh, AOAEHA OHTL MOpydeHa
MOHApXy; BTOpad, T. €. 3aKOHOJATeNbHAA, 10JEHA NPHHAJICEATH
IByMs naiaramb. OjEa H3B IaIaTh XOAEHA OHTH HApOZHOH; a
TaEh EAEH HENOCPeACTBEHHOE OCYymMeCTBIEHie HAPOXOMD SaKOHO-
JaTeJbHO#l BIACTH HEBO3MOEHO BB GOJIBMIAXD TOCYAAPCTBAXD H
HeyIo6HO BB MAIHXB, TO HAPOAH JOIEEHD OCYIIECTBAATH CBOK
BIACTh Yepess MOCPEACTBO M3GHPAEMHXD HMD HADOXHHXDH Ipe-
crasurerelf. Jpyrad mazara X0JEHA ONTH APHCTOFDATHYECEOH;
OHA JONEHA NPEACTABIATb ,COCIOBie SHATHHXB, OTANIHOE OTH
napoaa 6.1aropojcTBOMT IIPOHCXOXEIeHid, MOYECTAME, GOTATCTBOM.
Canroe c¢b HApOJOMB, APHCTOKPATAYECKOE MEHHIIHHCTBO HEH3-
0b®EO 0Ka3a10CH-0H mOPAGOMEHHHMB HADPOJHHMD GOXbIIAH-
CTBOMB; TO3TOMY OHO JOJEHO 06pasoBaTh 0c060e ,cocIomie“,
nykhomee mpaBo ocramaBmmBath phmienia Hapoja TOYHO TAKE Ee,
Eakh HapoXs BMBers mpaBo ocraHaBIuBaTh ero phmemis.

Monapxs, apEcToEpaTEiecROe codpaHie m cofpaHie HapOA-
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HHXTD HOpejcTaBaTelelf, — TAKOBH HEOOXOAHMHE 3JEMEHTH Npa-
BHIbHO# OpraHE3amin rocyZapCTBeHHOH BIACTH, OCHOBAHHO# Ha
nprengnb o6oco6ienia Biacrelf. DTH 3IEMEHTH, BB CBOeit COBO-
EYIIHOCTH, OGDASYIOTh TaEh HASHBAEMYIO CMAUGHNYI,— HIH, IO
repMuBoJorin MoHTecEbe, ymmpensyw ¢opumy npaBremia. Has
BcExD, BoOGme, BOSMOEHNXF (POpMB mpaBleHis cMBmanEas mIn
yubpennas ¢opma asigerca, no uebmio MoHTecKre, HAEIYY-
me# ).

Yuenie Morreckbe 0 cubmanmoit gopu’t mnpasiemia mpex-
CTaBIgeTCA HECOCTOATEAPHHMD B ABYXD OTHOIIEHIiAXB.

IIpexmge Bcero, cubmammas ¢opMa npaBieHiA OTHIOAb He
MOEeTh ONTh IPH3HAHA HausyvwuMs, T.e. HanGoxrbe coBepmen-
HEMB TAIOMD IOIHTHYECEO# CTPYETYPH TOCYA&DCTBA.

Cs mcropuuecko# tourm 3pbmia, cwyBmammas ¢opmMa aB-
Jderci He TBMT HHHMB, EaRB HEepeXOIOME OTH CTADPAro IO-
p41Ea EB> HOBOMY, KOMIPOMHCCOMD MEEXY YYEANMH ADYI'B ADYTY
HAY&IAMHA, —elle He BIOJHB OTHHBMEME HAYAIOMB a6COTOTH3MA
H COCIOBHOCTH H pasBHBAKIMEMCA, HO He yCO'BBMAMT eme OKOH-
YaTeIbHO BOCTODPEECTBOBATH, ACMOKPATHYCCENMD HAYAIOMB. Pa3-
cMaTpuBaeMas b aro#f Tourm spbmia, cubmammas gopma npas-
IeHid aBlfeTCA, TAKHMT 06pa3oMb, He HAearbHO#, a BpeMeHHOI
H 1Uepexoxnoio dopmoi: ocHOBaHHAS Ha EoMmpoMmEcch, Ha
KOMOMHAI[I TpPeX’d YyEINXD ADYrh XPYry SJeMEHTOBH, MOHADXH-
YeCEAro, apHCTOEPATHYECEATO A AEMOEDATHIECKAT0, OHA HAXOJUTCA
Bb COCTOAHIH HeycToH4yHBaro paBHOBECIA M BHXOJHT® HSB HErO
OpH YCHIEHIE OZHOTO H3BH 3THXH BIEMEHTOBD.

Tars, Bs Amrzim, s crparh, ocymecrsuinet 85 XVIII 8.,
no mabmilo MomTeckbe, Heals roCyAapCTBEHHAro YCTPOHCTBA,
AeMOKpaTHYeCKill 91eMeHTH, BH HACTOAIIee BpeMA IOYTH OKOBYA-

1) Bn aprcroxparadeckof Beumenin Momreckre maxozats o6ocoGrenie Biacrer:
Boxsmo#t Cosbrs ocymectsiders 3akoBoXaTeibBYD, Nperaxa—HCHoXBBTexsaym, Co-
pbrs Copoxa—cyxe6eym BiacTs. Bce 3x0, no mubmio MonTtecEse, 3aRiDYaeTcA BB
TOMB, 9T0 BCh STE BXACTH COCTOATH HWI> MArACTDATOBS OKHOrO H TOTO Xe (ADHCTO-
EpaTEYecEaro) kiacca, scabicreie wero omd o6pas3ywTs, BL CYmMHOCTH, OXHY B Ty-&e
saacth (De ’espit des lois &a. XI ra. VI). Hao6opors, 85 napckoNs Paub romcTaTynia
6Haa MoHADXHYECEOH, apiuCTOKpaTHYecKo#i H napoxHod, Bcabactsie wero raponia
BiacTs GHXIA TAROBA, 9TO NEPBHA LAPCTBOBAHIA He 3HAIA BH 3aBHCTH, HH KON INK-
ross (ib. xm. XI ra. XII).
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TeAbHO yi&e BHTBCHUID 2IeMeHTH APHCTOEPATHYECKI# H BB Ipe3BH-
yaitHolf cTemeHHW YMAaJAID 3HAYEHie MOHAPDXHYECEAr0 dJIEMEHTA.
Kopora B® BeamroGpuramin Asiderca BBH HAcCTOAmee BpeMd,
no Bupaxmenilo begmrora, He O0o.sBe, RaEKs ODHAMEHTAIBHOIO
YacTh0 EOHCTHTYIiH; OAaJaTa JODAOBL, HBEOTAa yupaBidBmAd
Amriiero, morTepaia IOYTH BCAKOe SHadYeHie Cb TBX® mops, EaE®
NeHTPs TABECTH TOCYIADCTBEHHOH EHSHE mepeMBCTHICA Bb HIE-
g0l nairatry. Ho m Bb HacTosmeM’b CBOEMD 3HAYEHIM BepXHAHA
TAJaT4 BHI3KBAETs HAPEEAHIA H HEJOBOABCTBO CO CTOPOHH JAEMO-
KPaTHYeCEHXH dIeMeHTOBs ofmecrsa. Ja#fcu, aywmidt 3HATOED
aHrIH#CEAro rocyZapcTBeHHAro NpaBa, MOJaraeTs, 4To AHH BepXneH
TNaZaTH COYTeHH H 4YTO BB CKODOMB OyAymeMt e# npmaerca
JCTYOHTh MOTYIMECTBEHHOMY HATHCKY AeMOEDATHYECEHXH TedueHil.
Bo BearoM® cayuab, cymecrBoBagie cBoe aHriiiicEad BepXHAA
naiara moeynmaers IbHOI cBoel HuwyromEoCTH. UTO Eacaerc
APYrHXD ROHCTHTYHNiOHHHXB TOCYAAPCTBE, TO HEOOXOJEMO 3a-
MBTATH, YTO TOABEO BH HBEOTODHX® W3® HEXB, HAND., Bb Benrpius,
Agcrpin, I'epmanin, orvactn HTazinm, BepxHid maJaTH COXpaHAIH
apEcTOEpaTHYecKif xapakteps. Bp GoasmmacTBB rocyzapcrsm
orb 1mG0 OCHOBAHEI Ha (efepaTHBHOMB Hadarb, am6o coCTOATDH
H3b TAEHAXD JKe HAPOAHHXD IpPejCTaBHTENeHd, KAED H HUEHIA
TIaJIaTH; HH Bh TOMB, HU Bh JpyroMs cayial omb, pasymberca,
apHCTOEPATHYECKAr0 3IEMEHTa He IIPEeXCTABIAIOTS.

Kars ncropuyeckiif THOB® rocyAapCcTBeHHAr0 YCTpOilCTBA,
cubimannag ¢Qopma JaleEo He Bcerza ¥ He Besib orasmBaercd
Bo3mMoEHOH. BB ocHOBE pascMaTpmBaeMoil Teopim JeEATH CO-
BePIIEHHO HECOCTOATEIBHAA MHCIb O BOSMOAHOCTH HCKYCCTBEH-
HAT0 BO3CO31aHiA 91EMEHTOBD, H3h KOTOPHXD CIaraeTca HiealbHO-
OpraHM30BaHHEAA TOCYZapcTBeHHad BIacTh. B xbicTeHTeIsHOCTH
#e, OGOJBIIMACTBO TOCYIapCTBh OHJIO OH HaBcerja o6pedeHo
Ha ,HeNnpasmibHOE“ cymmecTBoBaHie, ecid OH cMbmanBad
dpopma mpaBiemia aBidrace egmECTBeRHo0 — npaBuapHON. He
so#ers, naupanbps, 8 Cheepo-Ameprranceuxs CoelgHEHHRIXD
HltaTax®s BOSHUEHYTh MOHADXHYECKa#d BJIACTh, — H, HMEHHO,
HOTOMY HE MOMEETh, YT0 B BeINEOH ZeMOEpaTHieckoff pecmyO-
aarbs me mybercd BoBce HEOOXOAMMHX'B 1A MOHAPXiH cONiaib-
HHXD 21eMeHTOBD. fIproii m yobaureismoil mimocTpanmiedl He-
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BO3MOEHOCTE HCEYCCTBEHHATO BO3COSZaHiA HOBHXD OOMECTBEH-
HHXD 9AeMeHTOBD ABadercd nomurea Hamozeoma I o6pasoBars
BOEDYI'd> Ce0# HOBYIO HMIIEDCEYI0 ApHCTOEDATii0, XpAHHTeALHRILY
uMumepin B juHacrin. Pasjasas rpomkie Taryiw, Hamoaeons cos-
AaIb passoI0YeHHYIO TOANY YHH:REHHO-1bCTHBHXD JaEeeBb, A3MBH-
HHYECEH WPEAABIIHXE €r0 Bh Ty MHEHYTY, KOIa BIACTh YCROXB3-
HYJXa HSH €ro PYEb.

Ilepexopsnit u npexoxdami# xaparTeph, Takb HASEBaeMOH,
cwbmasBo# QopMH npaBIeHid, Bb CBASH Cb HEBO3MOZHOCTHIO
HCRYCCTBEHHAr0 06pa30BaHid TEXT 21eMERTOBS, EOTOPHE ABAAIOTCA
ReO0XOJEMHMH ed IIPeinoJOXeHiAMH,—BTH (AETH CB JOCTATOY-
Ho#t y6FauTensHOCTEI0 CBHABTEILCTBYOTH 0 HECOCTOATEAbHOCTH
Teopiu, cyuTaomel cuBmanayo GopMy e HHCTBEHHO NIPABHILHOY.

CoBpeMEHHEIMT TOCYAapCTBOMD ABIAETCA TOXBKO JEMOKDATH-
yeckoe rocyAapcrso. Bn 3aBHCHMOCTH OTH HCTODHYIECEHXH YCIO-
Bilf, BH OZHOMD caydal BTO jeMOEpaTHUECEOE rocyAapcrBo 00.1e-
Kaercd BB POpMYy EOHCTHTYNiOHHOX MOHADXiH, BB APyroMb—BB
¢$opMy mpexcTaBHTEILHOH HIH HENOCPEJCTBEHHOH pecuy6idkm; A
Bb TOMB, H Bb ApyroMs caysad, oGocobiemie BiacTei He Mo-
#eTs W He JOJEHO MATH BB pasphss cb reMorpaTnHyeckod mpuH-
POZOH COBpPEMEHHAr0 FOCYAAPCTBA.

Jpyras—sBs BHCIIe/t crememn cymecTBeHHAd ommn6ka MoH-
TEeCKbe 3aEMi04aeTcid Bh cOIumeHim Teopim o6ocoGiemis Biacreit
Ch Teopiel ypasKoOBmUENIA HIH KOOPOUHAYiU WX'B.

PascuatpnBad 060co6aenie BIACTeH#, KAk HEOOXOZAMYIO raPAH-
Til0 mo1HTEYECEOH CBOGOJH, MOHTECEBE CHPABEJIHBO IOJAr4eTS,
YTO OHO R0.1EHO GHTH YCTOHIABHIMG U HeMSMBHHKMB. A 9710, O €ro
uabBHI0, BO3MOKHO TOAPEO BH TOMB cIyuak, ecadm HM 0ZHA H3B Bila-
creif He gBAAETCA HACTOIbKO CHABHOMN, 4TOGH y3ypHHpPOBATH IIOIHO-
Mouia ;pyraxs. llosToMy Re0GX01BMO, YTOGH OAHA BIACTH OCTAHABIH-
Bala Ipyryo !); Heo6xoxiMo pasHORECie, 6a.cancuposarie ractelt ).

Jaa roro, uToGH yupexars ywbpennoe npaBienie HEOGXOIUMO

") De PE. d. L. kg, XI ra. IV

?) B» Pamb, no mabuio Monteckse, wapoxs mwhin OrpoMHyn BAACTH, EOTO-
PyD Heo6xoauno 6Hio ypasropbents zpyrom (qu’il falloit balancer parun autre),
ceHaTs GHID HeXOCTATOUYHHMS npormeoshcoMs Bapoza (Le senat ne suffisoit pas
pour contrebalancer le peuple). De I’E. d. L. ku. XI ra. XVIII,



112 B. M. TECCEHD

yDeryispoBaTh BJIA4CTH, ,TPHOABHTH, TAED CKa3aTh, PHPIO KB OZHON
H3b HAXB A1 TOro, 4ro0H OBA ypaBEOBBmHUBAIZA Jpyryo °).
Baacte poarmER G6HTb DABHOCHABAN, OHH JIONEHH AuGo xbit-
CTBOBATh COriIacHO, AHG0 mpeGhBaTh BH paBHOBBCim, T. e. Ges-
xbitcroBaTh BOBCE ).

Ha reopin ypaBHOBbmeRnia Biacrelt MoHTeCEbe OCHOBHBaETH
cBoe YyyeEbe 065 OTABIBBHXD HHCTATYTAXH KOHCTATYIIOHHATrO
CTpOd,—O0 KOpoJeBCEO# BiaacTe, o ABymalaTEO# cucremb, o
B34HMOOTHOMIEHIH MEEAY SaBOHOJATEIHOH M NpPABHTEIbCTBEHHON
BIACTBIO H AD. °).

A vemzy thus Be moplemATs commBHI, uro 060CO6ieHie
BilacTell, mOHHMaeMOe, EAED HXH ypaBHOBBIIeHBE, HAXOLHTCA BB
npaMoMs upotHBophuin Cb NpHENENOMD eduncmea TOCYIAp-
CTBEHHOH BJACTH; HMEHHO 10TOMY BCH, BoOOme, EDHTHEH TeopiH
MoHTeckrbe CBOM BO3DAKEHiA HAIPABIAITE HE NPOTHBH NPAHIANA
00oco0renid, a OpoTHBS NPEHNUNA ypaBHOBbuweHia Biacreil.

Jlo HacToAmaro BpeMeHH BO r1aBb OPOTHBHEROBH TEOPiE 080-
cob1enia Baacrelt HasHBaoTh O6MEHOReHHO Pycco. JThiicrem-
TeapbHO, a6comiorucTs Pycco — mpotEs  pasdnaenia eracmu:
3aE0HOJaTeIbHAA BIACTH CYBepeHA — HapOja JXOIEKHA ONTH
eimEa u BHepasybmsma. Ho n Pycco 8 orybienin mcnoamm-
TeIbHOM BIACTH OTH 3aKOHOJATeJbHO ycMaTpusaeTh Heo0Xo-

') Pour former un gouvernement modéré il faut combiner les puissances,
les régler, les tempérer, les faire agir; donner, pour ainsi dire, un lest a I'une
pour la mettre en élat de résister a une autre (De I'E. d. L. xn. V ra. XIV in
fine).

2) ib. gn. XI ra. VL

3) O6s atoms cM. pBEe.—Rb Baay Bchxb BHIENpHBEXeHHNXD NATATH HHEARD
vexs3s coraacutoca cb MELHiems H. M. Kopk yHoBa, 6yxro nosarin pasuosdcia
Baactelt MonTeckse <He NpHIABAXb 0COGEHBAr0 3uaveniar.(Ykass H 3aKoHS cTp. 207).
Towno Takxe menpasaasHo yrsepxienie Rehm’a (Allgemeine Staatslehre crp. 286
B 286), 6yare, no yyeHio MoHTecKbe, ACNOXAATEABHAA BIACTh XOXZEA OHTh HOATH-
meua 3axoHoxareasHot (Cps. Iellinek, Das Recht d. mod. Staates I crp. 464
uprn.), Teopia Monteckse 065 ypasmosbumeniu Biacrefl jia UPABEABLHATO €A HNORH-
MaHia XoXxH2 OHTH IOCTBBiIeHA BB CBA3b Chb MexaHmueckofi Eommenuieli rocyxap-
cTBa, Boo6me, rocmoxcreosasmefl b ¢@aocodim npasa XVII m XVII Bs. O0®
ypasBoBbumeBim Baacrefi Bb ydemim Jokka u Baercrona cm. y Rehm’a, u. c.
cTp. 229 B cx., 244 m ca.
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AEMOe YCI0Bie IIOA3AKOBHOCTH HCIHOJHHTeIbHOH BIACTH, ed LOJ-
YpHEeRid BJACTH 3aK0HOJATEAbHOH.

Rars msebcrmo, xemomparied Pycco masmBaers TaEyio gopuy
IpaBIeHid, BB BOTOPO SaE0OHOAATEIbHAd H HCIOJHATEAbHA BIACTD,
HeoTAbieHHHA ApYrhs OTH ADYra, HAXOAATCA BH DYEAXb CyBe-
peHa—Hapoaa. Kasarocs 6, roBOpHTH OHB, YTO HE MOZEeETH
6HTh ayumell KOHCTPYENiH, YBMB Ta, B® EOTODOH HCHO.IHHTEIb-
Haf BIACTH COEAHHEHA Cb SRKOHOJATENbHOM; HO, HMEHHO, TaKoe
coel¥HeHie BIEYEeTH 3a €OG0I0 HEYXOBIETBODHTEAHHOCTH YIpaB.ae-
Hid BO MHOT'HXS OTHONEHIAXD. Bb XeMOEDATIAX® He pasIHyaAlTCHA
BEI[H, KOTODHA 00.40/cHbt Obimb DasiHuaeMH. ToTs, KETO H31aeTs 3a-
KOHH, He I0I&eHS BXD ucuoanars. Hapoiroe co6panie me goamno
OTBIEEATh CBO€T0 BHEMAHiA OTH OGMHXB BONPOCOBE, COCPEAOTOYH~
Bad €ro Ha BOHOPOCax® YacTHHXD '), McmoammreasHad Baacts (la
force publique) 1017&Ha GHTH BPyY€HA CYBEPEHOMS COOTBETCTBEHHOMY
areHTy, EOTOpDHH coeiBHAETh €e BH CBOHXH DYEAXB H OCyme-
CTBi@eTh C00GPasHO YEasaHiAMB oOme#t Boam '). Hcmoammreis-
Had BIacTh, mo ompexbiemito Pycco, ects HOBHE ,Eopmycn®,
OTIMYENH OTH HOJRAHENXD M CYBEDeH&, SAHEMANNiA MemAy
HEMH nocpexcrsylomee MBcro ®). CyBepeHs H HPaBHTEIBCTBO —
9TH ABa OTABILHHXB ,COrps“—AOMEHR OHTH CTPOro OTXbICHH
Apyrs ors Apyra. Ecim cyBepeEs X09YeTh yHDaBIATH HIH LIPABH-
TeAbCTBEHHAA BIACTh H3JABATH 3AEOHH, TBepjoe HPABHIO YCTy-
maers> MBcro Oesmopaaky, cHIa E Boad He abicTByTH rapmo-
HHYHO, TOCYJapCTBO DA3IaraeTcd W BIAJAETh BB JeCHOTA3MD,
HiH aHapXilo ?).

") 1l semble donc, qu’on ne saurait avoir une meilleure constitution que celle
ou le pouvoir exécutif est joint au législatif; mais c'est cela méme qui rend ce
gouvernement insuffisant a certains égards, parce que les choses qui doivent étre
distinguées ne le sont pas... Il n’est pas bon que celui qui fait les lois les exécute,
ni que le corps du peuple detourne son attention des vues générales pour les
donner aux objet particuliers (Contrat social xm. III ra. IV)

*) 1b. ga. II ra. I,

3) ,.... un nouveau corps dans I'Etat, distinct du peuple et du souverain
et intermediaire entre I'un et Pautre* ((b.).

3) Ib.; noxs ceasBHNMD BAiasiens Pycco, a He MonTeckse, Kamrs, BB
csorx® ,Metaphysische Anfangsgriinde d. Reclitslehre (2 max. 1798 r. c1p, 195 n
199) nmmers: ,Ein jeder Staat enthilt drei Gewalten in sich, d.i. den allgemeinen

Btcruass Ilpasa. flusaps 1905, 8
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Hocabamia cioBa—He 970 HHOe, EaKD> HOBad Bapiamia Te-
opia o6ocobienia Biacre#t Monreckse ').

Cp 0e3yc10BHO—OTpHTATEIEHEIMG OTHOMIEHiIEMD KB Teopin
MouTteckse MH BcTpBuaeMcd Bb cCoBpeMeHHOH repMaHCKO# JHTE-
paryps oy6amumraro mpasa. Ilo ciosams JlaGamxa, B» repMan-
CEOff HDOAATAYECEOH M rocyiapcTBeHHO-IpaBoBo# imreparyph mo
BOLHPOCY O HECOCTOATEABHOCTH 9TOH Teopim CB JABHHXH HOPH
YCTaHOBHIOCH IIOYTH NMOXHOEe eXHHOTriIacie 2).

Oxmaco, m 31Bcs oTpAmaTeibHOe OTHOmMeHie KB Teopim Mox-
TECEbE HAINPABIEHO HE CTOJIBPKO UPOTHBB IPHENAUA 060cOo0IeHid,
CEOJbEO NIPOTHBS NPHHNENA ypaBHOBBmemia Biaacrelf. Bmepsue
P. ¢. MoaeMT 6510 KaTErOpHIECEH YE&3AHO, 9T0 , pasgpobienie ro-
CyAapCTBeHHOHR BIACTH HA& TPH IPYI'B OTBH APYra 060CO0AEHHHXD H
HE3A6UCUMBITE BIACTH PA3IaraeTsrocy1apCTBeHENE OpraHHsM s, IIpe-
BpAmMAeTs eINHCTBO BO MEOEECTBO A IPAKTHIECKH BEJETH Eb AHAPXIiH
u paspymenifo *). Ilosxmbimie aBropsr, orBepras Teopito Mom-
TecEbe, CCHIaloTCA Ha ofHoro Mouas, He mpEGasidd Kb CE33&H-
HOMY EMD HH OXHOTO HOBaro aprymenta *). Mexxy rbus, camo co6oro
0YeBHAHO, YTO OpPHBEJEHHH# APryMeHTH HAINpaBIeR® He IPOTHBD
o6ocobxenia, a, mpormBhs YypaBHOBBmemia Biacref. Uro Ea-
caercd Teopim oGocolieHia BiacTefl, T0, UMEHHO, BB repMaHCEOH
Joktpuab—yme mocak rToro, ®aEs JaGamas Tak® ysbpenHo
OoTMBTHIT ,DOYTH NOJHOE eJXHHOTIACie“ BB OTPHNATENSHOMD Eb

Wiellen in dreifacher Person.... Die drei Gewalten sind einander als so viel mora-
lische Personen beigeordnet. (uar. y Bernatzik'a »s Archiv far off. Recht V
(1890) crp. 209 mpum. 149). N

*) Mu He Moxems corzacutsca ¢» Mubmiems M. M. Kosazencraro (Ipo-
HCXoxxenie cospemenHoft geMokpatim T. I crp. 614 ® ca.), Gyiro Pycco rosopars
Be ToIsEO 0 pasxbiemim, Ho ® o pasHOBBCIm BiacTefi, BB TOMDL caMoMs cMECIE, BB
EaxoMb NOEEMal®h ero Monreckse. 10 Mmbmie ompoeepraerca Thua caMHME nmB-
TATAMH H8% Pycco, XOTOpHA, BL ero moxTsepaienie, mpEBoxarca npod. Kosares-
cxaus. M poo6me, Teopis pasmosbcia Biactefi CTOETH BH 6e3yCIOBEOMB DPOTRBO-
phuiu c1 noxarEveckoX Qmaocodied Pycco.

3) Laband, Das Staatsrecht des Deutschen Reiches 2 m3x. I crp. 493 mpam. 2.
3) R. v. Mohl, Geschichte und Litteratur der Staatswissenschaften I, crp. 274.

4) Laband (I. c.); Gareis, Allgemeines Slaatsrecht, crp. 84; Bernatzik
L. ¢, crp. 208 npum. 148 m xp.
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geill oTHOMeHIA—MH BCTpbuaeMcd ¢b 603posicdeniems aTolt Teopin, —
Bb €4 HOBOMDB, €JHHCTBEHHO INDABHIGHOMH 3HAYEHIH !).

He nozaexunTs comnbriio, 9T0 Teopia ypasHOBBmeria Baacrei,
BOSHARMAA HA NOYBE MexaHHuecEO# KOHNENNiH roCyZapCTBa,
npotrBopBbuNTS HDHHIENY eFWHCTBA H HePasTBIBHOCTE rocyrap-
cteegHoif BaactE. Kcam, abiicrBETesrHO, rocyzapcTBeHHAA
BARCT €JHHA, TO BB rocyxapcrsd Bcerja m Heo6xoxEMO
CYIECTBYeTH 6epro6nas BIACTh, BOIA KOTODOH#, HMEeHyeMad 3a-
EOHOMDB, onmpexBiads oprammsanilo @ ABATEIEHOCTs OCTAIBHHXH
saacrel, crours Bume HXB Bchbxs. IlpaBmisEO moOEMMaeMoe
o6ocobrenie Bracred mmyero ofmaro cb pasybiemieMs eiacrm
e mywbers. Taroe o6ocoGiemie TpeGyers oTabiemia mpaBHTElh-
CTBeHBOR B CyZeOHO# BJIACTH OTH SAEOHOAATEAbHOR He 1A TOTrO,
9TO6H HXD HOCTaBHTh DPAXOMB CH BeH, & JA TOTO, YTOGH HXB
DOXYBHHTH eff; 0HO TPeOyeTH 72003aK0XHOCMY NPABATEILCTBEHHOMN
n cyae6Ho# BIACTH.

B 9TOMB—H TOIBEO Bb 9TOMB—CBOEMS SHAUCHIE HAYAIO
o6ocobxenia Biracredf XoIZHO OHTH PasCMaTPHBAEMO, KARH Epae-
yroxsHH# EaMeHp SaIAagHO-eBPONEHCKAT0 EOHCTHTYNiOHAIH3MA.
Orrbarenia mpaBaTeabCTBEHHOHR BIACTH OTH 33KOHOJATEIBHOM, a
Tag®e cyae6mof—ore ToR m gpyro¥ ABigeTcd HEOGXOJIHMEIME
yCIOBieMB IIOJ3AEOHHOCTH EAakb IPABHTEIbCTBEHHORX, TARD H
CyJXeOHO# B1acTH; EMEHHO, IIOToMY 06ocolrenie BiacTelf aBisercd
OCHOBHWM'S IPHHOHIOMS IPABOBATO TOCYAAPCTBA.

(IIpodoasicenie candyems).

") Cu. mmme,rx. I § IV,
8*



SABBITBIl 3AKOHD.

(O aywwems ycmpovicmen omuoOweHid 10p0006s K5  IEMCKUMS
YUPesNcOeniams). .

L

KoMmerenmia 3eMCEHX® H TODPOICEHXB YupemjieHil,’coszan-
HHXB N0 3aE0BY 1 gEBapa 1864 r. m 16 ioma 1870 r., Graa
He aXTH Kakh MHUPOEA, HO BCe TAKH NPHHNOWNIAIEHO NpPH3HA-
BARJIOCh, UTO BTH YYpe®AeHid, Bb BDYry BBBpeHHNXD HMT XBIb,
xbitcTeylors camocroArearHO '). 3akoHam# ®e 12 jloma 1890 m
11 ioEa 1892 r. 0BE IOCTaBIeHH BB IO.JHOE HOZYHHEHIE aiMH-
BHCTpALin, BF JAOE ry0epBaTopoBs H rPajOHAYAILHHEOBS, KO-
TOPHMD IPEXOCTaBIeHS HAJ30DH HE TO.IBEO 38 3aROHHOCTHIO ABM-
CTBiff 3eMCEHXT M TODOACEHXD YUpe&jeHiff, HO ¥ 3a IpPABAIb-
HOCTBIO HXD 2), W KOTODHMB, a BB HSBBECTHRXB caysaaxs u
Munucrpy Bryrpermaxs [Jbis, nppEajIe®HTs XUCEpeNioHHOE
opaBo He YTBEPEIATh BB JOIEHOCTH JHND, H3OPAHHHXD 3€M-
CEUMH COODaHiAMH H TODOACEMMH JYMAMH HA 3eMCEYI0 H ropoji-
CEyl0 cayxO0y, 9r0, mocrb ABYEpaTHAr0 OTEasa Bb yTBepHIEHiH,
BIeYeTs 3a co6o0 3sambmenie aTEXB JoaEHOCTe# pacmopAme-
HieMB aJMHHHCTpALiR °).

Ilocroamnoe BTOpHenie aimMmEACTpanmin BB cdepy xbareis-
HOCTH 3€MCEHXT H TODOJACEKAX® YdYpeEJIeHili, J1oxojEBmee H A0

') Cr. 6 moa. o 3eM. yIp. H CT. 5 rop. NOI0E,
2) C1. 5 noa. o 3eM. yyp. B cT. 11 rop. noaoz.
3) Cr. 119 nmoa. o sem. yup. m cr. 119 rop. noxox.
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pasrpoMa OTXEIBHHXT 3eMCTBB '), JHmalo mocrbpEia Toro cmo-
EofCTBiA AyXa, KOTOpoe TpeGyercd Jid ILIOZOTBOPHOCTH BCAROI
paloTH, BHSHBAIO Maccy &axo6r IIpasareascrsyomeny Cemary,
EOHEYHO, BB TBX® CIyYadXb, KOIAa IPEACTABIAIACH BO3MOEHOCTH
&AAOBATHCA, IOTOMY 4YTO L0 38K0HY HKAIOBATHCA MOKHO TOIBKO BB
TBX'% cIyyadxs, EOTAa IOCTAHOBICHIA 3eMCEAro coGpaHid KIn ropoa-
ckof AyMH oTMBEAIOTCE ry6epHCEOH BIACTBIO, EARD HECOMMACHHIA
€% 3a%0WOM3; JAH CIyIaeBh e, EOTAA 9TH IIOCTAHOBJEHIA HpH-
3HAI0TCA Ty6epHATOPOMT HeCOOTBETCTBylOMEME 06mMEME TIoCyAap-
CTBEHHHMD NOAB3AM H HY&KAAMD HAH SBHO HADYIIAION[EMH HHTE-
pecu mBcrHaro HaceleHid, ®alo0h BOBCe He HOJaraercd ).

HsroxeHHRMTD ZaZeE0 He HCYOPOHBAIOTCA BCH TODMAsH X1
obmecTBeHHO! caMoxBaTeIsHOCTH, BHECEHHHE BB 3€MCEOE H Io-
poxosoe mozoxenie 1890 m 1892 r. Ja u Hama 3ajasa 3a-
EI0YaeTcd He BB YKasaHIE 9THXD TOPMA30BB, EOTODHE, MOEHO
Hapbateca, OyAyTh YCTDAHEHH, €CAH OCYIIECTBATCA HAJZCEAR
pycckaro o6mectsa Ha pedopMy Hamero crpod. Miu XeraeMs
Jumb O6pATATh BHWMAHIe HAR OJHED 3a6HTHE SaEOHD, 6JIAroZapa
HEHCIOJHEHII0 ROTOPATO X0 CHXH HOPH He YPeryIdpoBaHH OT-
HONEHiA MeBAy TIOPOACEHMH H 3€MCRHME YUpeRIEHiAMH H He
yCTpaHeHH IpPHYHHK, BHBHBAIONA O0YeHb YAaCTO CTOJRHOBEHiA
MeRAy HHMH H JaEe XOJaTaliCTBA MHOTEXH TOpPOAOBH O BHXB-
JeHiE HXD H3B COCTABA 3EMCTBA.

II.

IIpranEa YER3aHHHXD CTOJEHOBEHilf TOpOJOB® H 8EMCTBB
BHACHHTCH H3B HOCABAyOmMaro H3IOKEHIA.

IIo cr. 1 mozomeHia 0 3eMCEHXD yupeEjeHiaXx® 1 dABBApA
1864 r. 1 sapbauBania pbramm, oTHOcAm@MHCA KB MBCT-
HEMT X034#CTBEHHHMS NOJE38MT H HYEJAMB EARI0OH tybeprin
H EaEJaro yn3oa, o6pasoB&HH TVOEpHCRiA B yB3ZHENA 3eMCEid

*) Cu. Brucos. moseabuie ors 8 amsapa 1904 r. o npexocrasieHin MumHCTpY
Bayrpesnrxs Jbaxs B TeepckoMy ryGepaatopy ocoGHX® nOXHOMOWif mo OTHOmERiw
xb Trepcromy semcrny. :

%) Cr. 89—92 nmox, o seM. yyp. ® cr. 84 B 85 rop. mos.



118 M. H. MHIOB

yipemjzenia '), upmuems Epyrs AbficTeiff sTEXT yupemzemilt
orpaBHuEBaercd npexbiamm ryGepnim mim yBsga, EamzoMy B3B
caxXb yupexjenit moxiBBbjoMCTBEHHHXD (CT. 3 IONOE. O 3eM.
yap. 1864 r 1890 r.r.). Uro =®e cabayers pasymBrs BB xam:
HOMB caysal moys ryGepmie m ybsgoms, oxrb 1 HxB Tep-
puTopi BEB ropojCEiA, HIM e BBH HXD TEPPHTODIE BXOJATH H
ropoxa? Bompocs 3TOTH, BB OTHOWIEHIH ,tybeprin“, pasph-
maerca crateeit 7 o6m. ry6. ydp., msx. 1892 r., mo cmrb ko«
TOpo#t EaZxad Iy6epHiA COCTOHTH H3H YB310Bs H IrOpoJOBS. A
TAED EaEb Ty6epHCKOe 3eMCKoe co0pamie oTHeceHo, mo cr. 14
TOT0 XKe YYPEEAEHiA, Kb TIyGepHCKEMB MBCTAME® H BIACTSMD,
TO ero (yHENiH DACHPOCTPAHAIOTCA HA BCIO TEPPHTOPI rylep-
gig, obmmMaome#f m ybsgu u ropops. HBcroasro EaE® Gyrro
‘cio&Ete BOIPOCH O TEppHTOPi